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ADDRESS OF MEMBERS 


The business manager calls our attention to the fact that some members of the Association are not re- 
ceiving regularly the Law Journal. We are attempting to recheck the addresses of all members with the Sec- 
retary of the State Bar Association and would appreciate being advised immediately by any member of the 
Association who is not receiving the copies of the Journal every month. We suggest in addition that the 
members who are not receiving their Law Journals regularly take up the matter with their local postoffice 
authorities. 


ANNUAL MEETING 


The Journal wishes to take this early opportunity of reminding members of the Annual Meeting of the 
Florida State Bar Association which will be held at Tampa April 7 and 8, 1928. -We hope to be able to pub- 
lish the program for the meeting in one of the early issues. In the meantime we suggest that members of 
the bar begin to make their arrangements to be in Tampa. It is hoped that the meeting will be one of the 
most successful yet held by the Bar Association, as business of much importance will come before the mect- 
ing for consideration. 
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APPELLATE 


Three short statutes enacted by the Legislature of 
1927 have greatly simplified the complicated procedure 
that has attended appellate litigation in Florida. Con- 
sidered in the order of importance, the first entitled 
“An Act With Respect to Writs of Error and Appeals 
in Civil Causes” provide that 


“No writ of error or appeal shall be dismissed for want of 
proper parties if the writ of error or notice of entry of appeal 


reasonable certainty the judgment or decree sought to be re- 
viewed. In case of numerous parties it shall be sufficient 
designation to identify the cause by its usual title in the inferior 
court and the abbreviation et al. may be used to designate 
parties other than those expressly named. To this end the 
proceedings in error or upon appeal shall be taken and considered 
as a step in the cause.” House Bill 1778, Sec. 1. 


‘he importance of this enactment can only be appre- 
ciated by a careful consideration of the decisions of 
the Court. Thus in State vs. Canfield, 40 Fla. 58, it 
was held that the writ of error must give the individual 
names of all parties plaintiff and defendant in error in 
order that the appellate court might know by the 
record who are the parties before it; and the designa- 
tion of co-plaintiffs in error by the abbreviation et al. 
only was held fatal to the writ of error. 

Later, in Duncan v. Wilson, (Fla.) 105 So. 125, 
ina suit in equity by one party against three parties, 
the Court having on final hearing dismissed one of the 
defendants from the cause and entered a final decree 
against the other two defendants in favor of the 
plaintiff, the two defendants against whom the decree 
was rendered having entered an appeal “in their own 
names and in the name of “the other defendant; though 
the appeal expressly gave notice of its contents to the 
plaintiff and the dismissed defendant, the filing and 
recording of such entry of appeal was held insufficient 
to bring the dismissed defendant into the appellate 
court as an appellee, and the appeal was accordingly 
dismissed. 

A second section of the same Act provides: 
“Proceedings in error shall be amendable as other proceed- 
ings and no cause shall be dismissed by the appellate court for 
any defect or omission not insisted upon by the adverse party.” 

There exists no sound reason why proceedings in 
error and upon appeal should not be amendable as are 
proceedings in the court of first instance, if the par- 
les are fairly before the court, and by the last clause 
of the first section making proceedings in error and 
upon appeal “a step in the cause” the parties are fairly 
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RECENT CHANGES IN FLORIDA 


By GEORGE C. BEDELL, of the Jacksonville Bar 


recorded within the time allowed by law shall identify with 


PRACTICE 


before the court and subject to amendment of process 
and proceedings upon appropriate notice. 

“While the Constitution defines the appellate jurisdiction 
of the Supreme Court and of the Circuit Court, it does not pre- 
scribe the means by which such appellate jurisdiction is 
acquired in particular cases, therefore the Legislature may 
prescribe such means;” McJunkins v. Stevens, 88 Fla. 569. 

This was the necessary effect of the ruling in State 
v. Canfield, 40 Fla. 54, in which the constitutionality of 
the statute abrogating scire facias ad audiendum er- 
rores was sustained. In that case the Court said: 

“We think that our Legislature has the power, not only to 
regulate and prescribe the procedure to obtain in our several 
courts respectively, but also to regulate and prescribe the pro- 
cedure by which causes tried in the courts of first instance shall 
be transferred for review to other tribunals clothed by the 
Constitution with revisory powers; and that when in so doing, 
it provides that the issuance and record of a writ of error in the 
court of first instance shall have the effect of transferring the 
cause and the litigants therein to the jurisdiction of the revising 
court for re-examination, it has prescribed that ‘due process of 
law’ contemplated by the Constitution.” 

The Supreme Court of California, defining “due 
process of law” says: 


“It is the right of any litigant to have his cause tried and 
determined under rules of procedure the same as are applied 
to other similar cases, and when this is afforded him, he has no 
ground to complain that ‘due process of law’ is not being observ- 
ed. Before any appeal is taken the court has already acquired 
jurisdiction in the action over the parties by original process, 
and the appeal is but a proceeding in the cause after that juris- 
diction has attached. What the method and procedure in taking 
an appeal shall be is a matter for determination by the Legisla- 
ture, and that it can prescribe, in the exercise of its plenary 
power over the subject, for taking an appeal without any service 
of the notice thereof is so clear as to admit of no doubt.” 
In re McPhee’s Estate, 97 Paci. 880. 

To similar effect is Brown & Bennett v. Powers; 
(Iowa) 125 N. W. 833. 


And where the parties submit to the appellate tribu- 
nal having jurisdiction of the subject matter the merits 
of their controversy, it would seem only right that the 
Court should dispose of the case on the merits and 
consider to have been waived any and all objections 
not raised by either of the litigants. 

This statute should do away with such unfortunate 
happenings as in Harrison v. Bay Shore Company, 111 


‘Sou. 128, in which an appeal was dismissed because 


made returnable on the 15th day of August, 1926, 
which was Sunday. 


A statute entitled “An Act With Respect to the 
Making Up of Bills of Exception and Transcripts of 
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Record Upon Appeal and Writ of Error” contains the 
following provision: 

“Where the evidence and other proceedings at the trial 
have been taken down stenographically the bill of exceptions 
may be made up and settled in the form of the stenographer’s 
transcript thereof, or in narrative form with such questions and 
answers as may be necessary to an understanding of the evi- 
dence, but such part or parts thereof may be omitted as may be 
agreed upon by all the parties with the approval of the Judge. 
The parties may also agree as to the ultimate facts established 
by all or any part of the evidence.” Senate Bill No. 660, Sec. 1. 

This statute makes possible the review of a judg- 
ment at law as upon an agreed or reserved case,—a 
very desirable thing where the ultimate decision turns 
upon the construction of a single document or the 
legal inference to be drawn from facts as to which 
there is no dispute. It also preserves the right to 
present the testimony in the form of question and 
answer where that is deemed desirable. Every prac- 
titioner knows the difficulty of preserving in narrative 
form the inflections that appear clearly enough when 
the very words of question and answer are preserved 
upon the record. 

“Subject to the approval of the trial Judge (or the chan- 
cellor in suits of equity) voluminous printed or written docu- 
ments or books produced in evidence may be certified to the 
appellate court for its inspection as original exhibits in the 
manner now prescribed in Chapter 9168 of the Laws of Florida, 
1923. In such cases it shall be unnecessary to copy such docu- 
ments or books in the bill of exceptions or the transcript of 
record in common law causes or in the transcript of record in 
chancery causes. The documents or books shall be returned to 
the lower court after the final determination of the cause in the 
appellate court.” Senate Bill No. 660, See. 2. 

This statute was undoubtedly framed to take care 
of such difficulties as those presented in 

Lasseter v. Long, 82 Fla. 460, 

Florida Land Inv. Co. v. Williams, 83 Fla. 251, 

Steele v. The State, 85 Fla. 57, and 

F. E. C. Ry Co. v. Buckles, 85 Fla. 416. 

In the first of those cases,—an equity case, it was 
ruled that books and documents necessary to the prop- 
er determination of the case could not be considered 
by the Court, unless copied in the transcript of record. 

In the last of them, it was ruled that a certain map 
and certain photographs marked “Filed in evidence,” 
and signed by the Clerk of the Circuit Court could not 
be considered, although the Judge certified in the bill 
of exceptions that it “contains all the evidence intro- 
duced at the trial “except exhibits filed by the respec- 
tive parties,” and “the trial court made an order under 
Rule 15 of the Supreme Court Rules directing the 
Clerk of the Circuit Court to ‘transmit with the record 
in this case to the Supreme Court of Florida the orig- 
inal exhibits filed in evidence in the above entitled 
cause by both plaintiff and defendant.”” 85 Fla. 
417-418. 

In connection with these decisions, it is interesting 
to read in Sams v. King, 18 Fla. 554: 


“Two assessment books which were in evidence, as shown 
by the bill in the Circuit Court, are not in the bill here. The 
usual practice in such case is to send the books, and if they are 
not sent to award a certiorari.” 

A third section is even more important. 
follows: 

“Any motion, pleading, proceeding, document or other 
matter exhibited only by the bill of exceptions when it should 
have been exhibited by the record proper and any motion, 
pleading, proceeding, document or other matter exhibited only 
by the record proper when it should have been exhibited by the 
bill of exceptions shall be considered by the appellate court 
with the same force and effect as if it had been exhibited in its 
proper place in the transcript of record provided the same 
appears in the transcript so that it may be definitely identified 
by the appellate court and so exhibited as to import authenti- 


city.” 

The most experienced practitioner may well hesi- 
tate to determine what documents are part of the rec- 
ord proper. Motions to quash indictments and the 
ruling of the court thereon form part of the record 
proper, and have no place in the bill of exceptions, and, 
when evidenced only by bill of exceptions will not be 
considered in the appellate court. Watkins v. State, 
69 Fla. 356. 

Motions in arrest of judgment form part of the 
record proper, and cannot be considered when evidenced 
only by bill of exceptions. Kelly v. The State, 44 Fla. 
441. 

A motion to amend an attachment affidavit and a 
motion to dissolve the attachment must be contained 
in the record proper. C. A. Williams v. Roberts & 
Geiger, 80 Fla. 472. 

A motion to quash a writ of summons, supported by 
affidavits, and the ruling of the court thereon; a mo- 
tion to file additional pleas, the pleas offered, and the 
order of the Judge denying the motion, must be exhi- 
bited to the appellate court only in and by bill of excep- 
tions. Engelke & F. Milling Co. v. Grunthal, 46 Fla. 
349 and 432. 

The rejection of a plea to be reviewed must be 
brought up by bill of exceptions. Davant v. Weeks, 
78 Fla. 176. 

These refinements served no useful purpose and 
the Legislature has done well to abolish them. 

The fourth section of this Act is as follows: 

“In all cases where any assignment of error or other docu- 
ment shall once appear in the transcript it shall be unnecessary 


to repeat or duplicate the same therein, but it must be desig- 
nated thereafter by appropriate reference.” 


Ordinarily a transcript upon writ of error contains 
an assignment of errors in the bill of exceptions and 
another in the record proper. 


It is as 


Often an assignment 


bears a different number in the bill of exceptions from 
what it bears in the record proper, with attendant 
confusion. 

A statute entitled “An Act with Respect to Amend- 
ments to Bills of Exceptions” provides that 

“Any bill of exceptions may be amended by the trial court 
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upon reasonable notice to the adverse party or parties and 
showing of good cause at any time before the transcript has 
been returned to the Appellate Court, or with leave of the 
Appellate Court, after the transcript has been returned to the 
Appellate Court.” Senate Bill 662, Section 1. 


This statute is in furtherance of justice. Where 
the bill of exceptions contains testimony in narrative 
form dictated to an amanuensis from a stenographer’s 
transcript, there is afforded opportunity for error that 
cannot be discovered by word for word comparison. 
The proof reading of familiar matters often overlooks 
inadvertent omissions. This statute affords the appel- 


late court a ready means of arriving at the truth. 
It is remarkable that despite the influx of lawyers 
familiar with procedure in other jurisdictions, acquired 


either by practice or in the law school, there should be 
such unanimity in opposition to the reform of pleading 
and practice at Law and in Equity proposed by the 
Legislative Commission. The generally expressed ob- 
jection to these measures and to the proposed measure 
with respect to appellate practice was that it would 
introduce a new system. The three statutes above men- 
tioned are really founded upon the recommendations of 
the Legislative Commission and embody the most use- 
ful of the recommendations of the Commission without 
introducing a new system. They are confined to the 
clearing away of useless formalities. It would seem 
clear that the sentiment of the Bar will not support 
legislation of a more extensive nature. 
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REORGANIZATION OF FARM LOAN BOARD 


What is the Limit to Executive Power? 
Where May Its Unlimited Exercise Lead? 


Last May, after Congress had adjourned, through 
the Treasury the resignation of three members of the 
Farm Loan Board were requested. These were ex- 
perienced and faithful members of that Board—Messrs 
Cooper, Jones and Landes. In their places were ap- 
pointed three officers of the liquidating War Finance 
Corporation—Messrs. Meyer, Cooksey and Harrison. 
By this process the Treasury Department was placed 
in control of the Farm Loan System and all independ- 
ent functioning of that Bureau was restricted to the 
point of destruction. 


A Vital Principle is Involved 


The decision of the Supreme Court in Myers vs. 
United States, rendered October 25, 1926, is probably 
the basis for this action. This exercise of executive 
power was strongly challenged by three of the Justices 
of the Supreme Court in that case. The question is 
directly presented whether the exercise of this power 
in changing the personnel of the Farm Loan Board, 
thus effected, is in violation of the spirit of American 
institutions and contrary to the American plan and 
principles of government. Does it not amount to a 
change of free institutions for what may lead to 
tyranny ? 

We have a Supreme Court as the guardian of the 
Constitution, to see that the various legislatures do no 
violence to its principles. That Constitution provides 
that the Executive is charged with the duty of seeing 
that the laws are executed. What laws? The laws 
which. Congress enacts — not the laws set up or 
promulgated by the Executive. The Constitution 
creates a Legislative branch, authorized to enact laws. 
It is not for the President to disregard the laws en- 
acted by Congress and accomplish a change in those 
laws to conform to his will by a process of administra- 
tion set up by the Executive. 

In England—the source of our Common Law, 
founded on principles of justice and freedom, Parlia- 
ment is supreme and there is no court which has power 
to declare void an act of Parliament that has been 
passed with due formalities. 

The Supreme Court of the United States may de- 
clare void an act of Congress if it is found to violate the 
Constitution. The Executive has no such power. He 
must conform to the law and enforce it just as Con- 
gress has enacted it. He cannot circumvent the law 
by dictating the personnel of its administrators. This 


Government is not an autocracy. We claim it to be 
that form of Government under which the sovereign 
political power in a State is distributed among all the 


citizens of the State and we call it a Representative 
Democracy. When the reins of power are in the hands 
of one man we have a despotism or an oligarchy. 
Under a Democracy every citizen of the State has a 
share in the government of the State. We have free- 
dom which consists in responsibility and the responsi- 
bility which insures freedom. The representatives of 
the States and of the citizens of the States make the 
laws which bind the President as well as all the people. 

The Rule of law means the absence of arbitrary 
power and equality before the law. That is our sys- 
tem; it is the Common Law system. The exercise of 
arbitrary power in enforcing the will of the President 
irrespective of the law is just the opposite of that sys- 
tem. That other and opposite system is familiar on the 
Continent of Europe, not in the United States, not in 
England. We have no name for that other system 
which implies and requires that which is called “droit 
Administratif’—administrative law. Under that sys- 
tem the law is made by Government officials. Admin- 
istrative bodies decide questions. They are supreme. 
Are we to have that system set up in this country by 
assumption of authority or otherwise? Even under our 
system the tendency is marked and dangerous towards 
bureaucratic pretensions. The effort and aim seems 
to be to place construction upon statutes conforming 
to the views of those who administer the laws and to 
“withdraw more and more matters and topics from the 
jurisdiction of the courts and to set them apart for 
purely official determination.” Very wise and pertinent 
observations were made recently on that subject by 
Lord Chief Justice Hewart of England, who said: 
“Meantime it seems to be important to watch very 
carefully the influences which are at work. After all, 
the price of liberty is unceasing vigilance, and it would 
be a strange and distasteful paradox if, while we look 
askance at ‘droit Administratif’? under that name we 
were to permit the restless arrogance of bureaucracy to 
establish in our midst what would be in effect a more 
arbitrary ‘droit Administratif,’ unfettered even by the 
tribunal, such as they are, which form part of the Con- 
tinental system. The name ‘Self Government’ would 
be a mockery and an irritating mockery if it should 
come to mean Government by a vast array of annony- 
mous officials, hidden from view but placed above the 
law and administering a topsy-turvy system whereby 
the servants of the public had made themselves its 
masters.” 

We have come to that pass when that great and 
beneficial Farm Loan System, designed to benefit agri- 
culture, is to be administered as those in charge see 
fit to administer it, controlled in a way never designed 
by Congress, by those not believed to be its friends, who 
take charge after fruitless efforts of those supporting 
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them to amend the law to bring about that control, 
now accomplished by the exercise of executive power. 

Under the “droit Administratif” system the Presi- 
dent can make the laws to suit himself. His advisers 
car do the same. Heads of Departments can do that. 
The laws of Congress can be superseded in practice. 
The function of Congress would be decidedly limited. 
The Constitution, the statutes, the vital principles of 
our Government, if we recognize that system, will be 
laid aside. We would have an oligarchy or an auto- 
cracy. What you cannot do under the Constitution and 
the laws of Congress you will do by administration and 
in that process if officials observe the statute, remove 
them and put in others who will do what you wish and 
thus accomplish what is desired despite the law Con- 
gress has made. In effect, change the law by changing 
the personnel to administer it. That is the new idea, 
illustrated in this case, which I submit must be re- 
sisted. 

The court in Myers v. United States decided 
October 25, 1926, that under the Constitution the Presi- 
dent has the exclusive power of removing executive 
officers of the United States whom he has appointed 
by and with the advice and consent of the Senate. 
Justices Holmes, McReynolds and Brandeis dissented, 
each in very strong dissenting opinions. 

Mr. Justice Holmes said: 


“We have to deal with an office that owes its exist- 
ence to Congress and that Congress may abolish 
tomorrow. Its duration and the pay attached to it 
while it lasts depend on Congress alone. Congress 
alone confers on the President the power to appoint to 
it and at any time may transfer the power to other 
hands. With such power over its own creation, I have 
no more trouble in believing that ‘Congress has power 
to prescribe a term of life for it free from any inter- 
ference than I have in accepting the undoubted power 
of Congress to decree its end. I have equally little 
trouble in accepting its power to prolong the tenure of 
an incumbent until Congress or the Senate shall have 
assented to his removal. The duty of the President 
to see that the laws be executed is a duty that does not 
go beyond the laws or require him to achieve more than 
Congress sees fit to leave within his power.” 

Mr. Justice McReynolds said: 


“That the Constitution contains no words which 
specifically grant to the President power to remove 
duly appointed officers. And it is definitely settled 
that he cannot remove those whom he has not 
appointed—certainly they can be removed only as Con- 
gress may permit. 

“That this court, as early as 1803, in an opinion 
never overruled and rendered in a case where it was 
necessary to decide the question, positively declared 
that the President had no power to remove at will an 
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inferior officer appointed with consent of the Senate 
to serve for a definite term fixed by an Act of 
Congress. 

“That the power of Congress to restrict removals 
by the President was recognized by this court as late 
as 1903, in Shurtleff v. United States. 

“That the proceedings in the Constitutional Con- 
vention of 1787, the political history of the times, con- 
temporaneous opinion, common canons of construction, 
the action of Congress from the beginning and opinions 
of this court, all oppose the theory that by vesting ‘the 
executive power’ in the President the Constitution 
gave him an illimitable right to remove inferior 
officers. 

“That this court has emphatically disapproved the 
same theory concerning ‘the judicial power’ vested in 
the courts by words substantially the same as those 
which vest ‘the executive power’ in the President.” 

Mr. Justice Brandeis said: 

“Checks and balances were established in order that 
this should be ‘a government of laws and not of men.’ 
As White said in the House, in 1789, an uncontrollable 
power of removal in the Chief Executive ‘is a doctrine 
not to be learned in American governments.’ Such 
power had been denied in Colonial Charters, and even 
under Proprietary Grants and Royal Commissions. 
It had been denied in the thirteen States before the 
framing of the Federal Constitution. The doctrine of 
the separation of powers was adopted by the Conven- 
tion of 1787, not to promote efficiency but to preclude 
the exercise of arbitrary power. The purpose was, not 
to avoid friction, but, by means of the inevitable fric- 
tion incident to the distribution of the governmental 
powers among three departments, to save the people 
from autocracy. In order to prevent arbitrary execu- 
tive action, the Constitution provided in terms that 
presidential appointments be made with the consent of 
the Senate, unless Congress should otherwise provide; 
and this clause was construed by Alexander Hamilton 
in The Federalist, No. 77, as requiring like consent to 
removals. Limiting further executive prerogatives 
customary in monarchies, the Constitution empowered 
Congress to vest the appointment of inferior officers, 
‘as we think proper, in the President alone, in the 
Courts of Law, or in the Heads of Departments.’ 
Nothing in support of the claim of uncontrollable power 
can be inferred from the silence of the Convention of 
1787 on the subject of removal. For the outstanding 
fact remains that every specific proposal to confer such 
uncontrollable power upon the President was rejected. 
In America, as in England, the conviction prevailed 


- then that the people must look to representative as- 


semblies for the protection of their liberties. And pro- 
tection of the individual, even if he be an official, from 
the arbitrary or capricious exercise of power was then 
believed to be an essential of free government.” 
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But granting the power of removal—why see to 
“the execution of the laws” in this case by such action. 

What was the cause of removal? 

Were these officers unfaithful or incompetent ? 

They were either directly interested in agriculture 
or closely related to it and in full sympathy with that 
great industry. They were men of splendid capabili- 
ties, competent, experienced and of the highest stand- 
ing as to integrity and honor. They favored preserving 
the independent functioning of the Farm Loan Bureau 
precisely within the law and as the statutes provided. 
They were replaced by men whose lives and experiences 
were unrelated to agriculture. They had no training 
or experience in connection with the law establishing 
the Farm Loan System or the administration of the 
System. They possessed no qualifications showing any 
interest in or sympathy with the fundamental industry 
of the country this System was designed to serve. They 
have been identified with the Treasury Department of 
the Government. Their thought and training were 
along the lines of finance and are imbued with the 
policies of the Treasury. They were evidently selec- 
ted on the recommendation of the Yreasury and because 
they are expected to administer this System according 
to Treasury ideas and plans. As remaining officers of 


a liquidating agency under the Treasury their services 
were soon coming to an end. They found, en masse, 
berths created by these removals, and they with one 
member who came originally from the same organiza- 
tion, completely control the Farm Loan Board. The 
domination of the Treasury is complete. All independ- 
ent action by that Board under the law prescribing 
their rights, powers and duties, is destroyed. They will 
get their instructions and directions from the Treasury, 
The fate of the Joint Stock Land Banks and of the 
Federal Land Banks and even of the National Farm 
Loan Associations will depend on the will of the Treas- 
ury unaided by any judgment or wisdom of the Board 
created by Congress and given power and authority 
over these agencies and parts of the Farm Loan Sys- 
tem. The interest of the borrowing farmers, of all 
those engaged in and concerned about agriculture, will 
be measured by the hard and fast rules, the strict inter- 
pretation of purely financial operations, the stern re- 
quirements of commercial institutions, all as laid down 
by the Treasury. 

Congress never intended such control and direction. 
It is all accomplished, not by Congress, not by the 
courts, but solely by the exercise of this extraordinary, 
assumed executive power. 
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NEWS OF LOCAL BAR 
ASSOCIATIONS 


Associate Editor in charge of this department, 
Gov Hutchinson, Jacksonville, Florida. 


The East Volusia County Bar Association, com- 
prised of members of the Bar in Daytona Beach and 
New Smyrna, have recently adopted a resolution to 
take members from the western portion of Volusia 
County and when ten members from the western por- 
tion of the County have joined the Association, to then 
change the name of the Association to The Volusia 
County Bar Association. 

At its regular meeting held November 15, the East 
Volusia Association adopted the following minimum 
fee bill: 

Abstracts of Title: Examining Title and giving 

opinion thereon, one per cent of consideration 

to $20,000; 4% of one per cent of consideration 

from $20,000 to $100,000. 

Appeals in the Supreme Court of Florida: 


Appeals: from: Municipal Court... 
Criminal Cases—Cireuit. Court 50.00 
Criminal ‘Cases——-All Others) 25.00 


Collections... 


__.......Commercial Law League Rates, net 
Chancery Cases, other than enumerated 


Drawing or passing upon any deed, mortgage, 

agreement for deed or other conveyance of 
Extraordinary Writs (Law or Chancery) —..---- 150.00 
Justice or County Judge’s Court, Civil Cases _.——Ss«*10.00 
Mortgage Foreclosures to $3000.00 Minimum fee $50 ____ 10% 
Mortgage Foreclosure from $3000 to $10,000 300.00 
Mortgage Foreclosures from $10,000 to $20,000 _........ 400.00 
Mortgage Foreclosures from $20,000 up _............__._... 500.00 
Consultation, Advice or other service 5.00 


The Secretary, Leon J. C. Harton, Esq., has also 
transmitted to the Journal, certain special rules for 
the 7th Judicial Circuit recently promulgated by Judge 
M. G. Rowe, which are as follows: 


Special Rules—Seventh Judicial Circuit 
Volusia County 


The clerk of the circuit court, Seventh Judicial 


Rule One. 
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Circuit, in and for Volusia County, in ascertaining the cases of 
law triable at term time, shall place upon the docket in the 
order in which they become at issue, those cases in which a 
notice in writing that such is at issue and ready for trial has 
been served at least ten days prior to the first day of the 
term, at which same is to be docketed for trial by either party 
to said cause, or by his, her or their attorney or attorneys of 
record upon the opposite party or parties, or his, her or their 
attorney or attorneys of record, and a copy of such notice with 
proof of the service thereof by affidavit or acceptance of service 
thereof shall have been filed with said clerk at least ten days 
prior to first day of said term of court at which same is to be 
docketed for trial. In the event of the absence of the opposing 
party and his attorney from this state, or if the case is on 
default, then such notice need only be filed with clerk as above 
provided. The failure to docket any case shall not work a 
discontinuance thereof. 

Rule Two. During term time of the circuit court of the 
Seventh Judicial Circuit of the County of Volusia and State of 
Florida, in order that the business of said court may be facili- 
tated and unnecessary congestion of the docket prevented, Mon- 
day of each and every week is hereby set apart and designated 
as, and shall be known as motion day. Motion day shall be 
given up entirely to the consideration of motions filed in cases 
pending for trial at said term of court, or so much thereof as 
may be necessary to dispose of all motions duly and properly 
filed in such cases. Such portion of said motion day as may 
not be necessary for the hearing of motions as hereinbefore 
provided, may be used by attorneys at law in taking up matters 
or pleadings in cases other than those on the trial docket for said 
term. Provided, however, that no matter will be heard on 
motion days which will require more than thirty minutes for 
its consideration. 

Rule Three. The clerk of the circuit court of the Seventh 
Judicial Circuit of Florida, prior to all terms of court conven- 
ing hereafter, shall prepare a chancery docket, listing thereon all 
undisposed of chancery cases, in order that the court may give 
such consideration to, and make such disposition of said equity 
cases as to him may seem just and equitable, according to law 
and the rules of practice governing equity matters. 

Rule Four. For the purpose of facilitation and expediting 
hearings and the consideration of matters presented to the court 
at such hearings, counsel for the respective parties are hereby 
required to prepare and have before the court at all hearings, 
such order or orders, made out in blank, as in their opinion 
conforms to the relief sought to be granted, in order that the 
court may sign same as prepared, or as he may modify them, 
thus avoiding delay and uncertainty that may result from having 
orders presented to the court some time after the hearing is had. 

All of the above and foregoing rules shall become effective 
on the 8th day of November, A. D. 1927, provided, however, 
that nothing in said rules contained shall in any way effect the 
dockets made up for the fall term of the circuit court of the 
Seventh Judicial Circuit for the year 1927, as said dockets were 
made up before the promulgation of these rules. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrases or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


Susan Frances Hall, 

Appellant, 

Okaloosa County. 
Vv. 

Charles Forman Lewis, 
M. Watson and T. A. Hall, 

Appellees. 
HARRISON, Circuit Judge. 

The appellant, Susan Frances Hall, alleged in her 
bill that she is a citizen and resident of Covington 
County, State of Alabama. That she is a married 
woman over the age of twenty-one years, and the 
wife of defendant, T. A. Hall, and that she owns in 
fee simple in her own right and name as her separate 
estate certain real estate in Okaloosa County, and 
Walton County, State of Florida. 

The bill then sets forth a description of the land 
located in each of said Counties, and that ever since 
she acquired same it has been and now is in the un- 
disputed and peaceful possession of Appellant. 

She further alleges that the defendant, Charles 
Forman, is engaged in what is termed “Long Loan 
Business” and that he is engaged in loaning money 
in Florida and elsewhere upon real estate and taking 
long term notes for same and securing said notes by 
mortgages upon real estate; that the defendant, Lewis 
M. Watson, according to her information and belief, 
is connected with or associated with or in the employ 
of the said Charles Forman in the conduct and man- 
agement of said “Long Loan Business” and loans 
money and takes mortgages and deeds on and for 
real estate in Okaloosa and Walton Counties, State of 
Florida, and elsewhere. 

It is further alleged in the bill of complaint that 
Appellant is unlettered and unlearned, not even being 
able to read or write. 

The bill, in substance, alleges the existence of two 
mortgages, one upon the land of Complainant located 
in Okaloosa ‘County, the other on the land of Com- 
plainant in Walton County, said mortgages being in 
favor of the Defendant, Charles Forman, copies of 
each are attached and made a part of the Bill as 
Exhibits “A” and “B.” 

The Bill then further, in substance, alleges the 
existence of two deeds, the one covering the said land 
located in Okaloosa County, the other on said land 
located in Walton County, each being a deed in which 
the defendant, Louis M. Watson, is named as grantee 


and being from the Appellant, Susan Frances Hall, 
joined by her husband, T. A. Hall, copies of each are 
attached to the bill and made a part thereof as lx- 
hibits “C” and “D”. 

The prayer of the bill is for cancellation of the 
mortgages and deeds and for such other and different 
relief as she may be entitled. The bill then by para- 
graph 4 alleges: 


“That the alleged mortgages of which Exhibits “A” and 
“B” are copies are void and of no effect so far as this Com- 
plainant is concerned; they and each of them are clouds 
upon Complainant’s title to the land therein described and 
should be cancelled of record. 


(A) Because the respondents T. A. Hall and the re- 
spondents Charles Forman by and through his representatives 
and agents took advantage of the ignorance of this Complain- 
ant and of the fact that she could not read or write and in- 
duced her to make her mark to and on the instrument of which 
Exhibit “A” is a copy at a place on said instrument where 
another had written her name without reading said instrument 
over to her and without informing her of the contents thereof 
but on the contrary they and each of them concealed from 
the Complainant the true purport of the paper of which Ex- 
hibit “A” is a copy. 

(B) That with reference to the alleged execution of the 
paper of which Exhibit “B” is a copy, this Complainant says 
she never signed same or authorized any other person to affix 
her name or signature thereto and that she was not present 
at the time that her name was written thereon nor did she 
authorize any one to sign her name to said instrument. 

(C) Because T. A. Hall one of the respondents and the hus- 
band of this Complainant was personally present when this 
Complainant made her mark on and to the said instrument of 
which Exhibit “A” is a copy and that he was personally pres- 
ent at the time that it is alleged that this Complainant acknowl- 
edged the execution of the instrument of which Exhibits “A” 
and “B” are copies and was coercing Complainant and insisting 
that this Complainant acknowledge said instrument and that 
at the time she made her mark on Exhibit “A”, the said 7. A. 
Hall was standing right at Complainant insisting that she 
“Touch the pen, that it was all right”; that neither the said 
T. A. Hall or any one else present at or before the alleged 
execution of said instrument or either of them advised Com- 
plainant that she was mortgaging or incumbering her separate 
estate and Complainant alleges that she would not have made 
her mark to and on said instrument or either of them or done 
any act or thing toward the execution of said instruments 
or any instrument had she known that the making of her 
mark or doings of any other matter or thing would purport to 
place a mortgage or incumbrance upon her separate estate, 
that the making of her mark on said instrument was done at 
the compulsion and coercion of her husband who was personally 
present at the time and this was done under the belief that 
she was joining her husband in the execution of an instrument 
effecting property lying and being in Florala, Alabama, and 
being the property of T. A. Hall and in which this Complain- 
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ant had only an intangible interest, or equity or dower. 

(C) Because this Complainant never acknowledged before 
any officer authorized to take her acknowledgment that she 
executed the instruments Exhibits “A” and “B” for the pur- 
pose of conveying or mortgaging the property therein described. 
(D) Because the certificate attached to and made a part of 
the papers or instruments of which Exhibit “A” is a copy, is 
not an acknowledgment of this Complainant’s before an officer 
authorized to take her acknowledgment to said instrument. 
(E) Because the certificate attached to and made a part of 
the papers and instruments of which Exhibit “B” is a copy is 
aot an acknowledgment of this Complainant’s before an officer 
authorized to take her acknowledgment to said instrument. 

The bill further by Paragraph 5 alleges the execution of 
other instruments as follows: 

“This Complainant further alleges that at the time she was 
forced to make her mark on said instrument Exhibit “A”, that 
under the same compulsion and coercion she made her mark on 
several other instruments of writing which she is now informed 
and believes were promissory notes for the payment of money 
made payable to the said Charles Forman; that this Complain- 
ant is not and was not at said time and never has been indebted 
in any manner or amount to Charles Forman, and she is not now 
and was not at the time of the alleged execution of said mortgage 
indebted to T. A. Hall in any sum or amount and that she 
did not at the time of the purported execution of either of said 
mortgages or at any time subsequent thereto receive from 
Charles Forman or T. A. Hall or from any other person in the 
behalf of them or either of them directly or indirectly any 
money, acquitance, forbearance, or anything of value whatso- 
ever, and if the making of her mark on the said instruments, 
papers, or documents or any other act or thing then done by 
this Complainant pledged her credit or mortgaged her property 
there was no consideration therefor and the same was procured 
by fraud and duress.” 

The Complainant then by the sixth paragraph of 
the bill alleges: 

That she did not sign or authorize anyone else to sign the 


mortgage Exhibit “B”, nor did she make her mark thereto, nor 
was she present when her name was written thereon.” ‘ 


And in relation to the execution of Exhibits “C” ~ 


and “D” being copies of conveyance to said land she al- 
leges as follows: 

“That the two instruments purporting to have been execut- 
ed on September 16th, 1924, and purporting to be deeds from 
this Complainant and T. A. Hall to one Louis M. Watson, copies 
which are hereto attached marked Exhibits “C” and “D” respec- 
tively, are void and of no effort against this Complainant and 
should be cancelled of record as a cloud on Complainant’s title, 
that Complainant was forced and compelled and coerced by her 
husband T, A. Hall against her will to make her mark on each 
instrument at the place on each of said instruments where Com- 
plainant’s name had been written by another, that at the time 
of Complainant making her mark on said instruments and at 
the time of the purported acknowledgment of each instrument 
the said T. A. Hall, her husband, was personally present stand- 
ing over Complainant and insisting that she “touch the pen, 
it’s all right”, that at the time of the alleged execution of the 
instrument Exhibits “C” and “D” and at the time of the al- 
leged acknowledgement was personally present compelling and 
coercing the Complainant against her will.” 

Complainant by the 10th paragraph of her bill al- 
leges that at the time of the alleged execution or at the 
time of the alleged acknowledgement of said several 
instruments referred to in her bill “she did not know 


that the same related to her separate estate in Walton 
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and Oklaloosa Counties, but was led to believe by re- 
spondents and their agents that the transaction relat- 
ed to property in Florala, Alabama, in which she had 
only a dower interest.” 


That the instruments were not read over to her 
or the contents explained to her and that had she 
known or been advised that said instruments related 
to her separate estate in Walton and Okaloosa Counties 
she would not have signed same or made her mark or 
done any act or thing that would convey, mortgage 
or incumber her separate estate.” 


She also in the 11th paragraph of her bill charges 
that the defendant, Louis M. Watson, had prior to the 
making of the deed full knowledge of the transaction 
between T. A. Hall and ‘Charles Forman and that said 
Charles Forman and Louis M. Watson realizing that 
said mortgages were fraudulent and void and conveyed 
no title colluded. and conspired together with each 
other and with the said T. A. Hall with a view of secur- 
ing said deed and with a view of avoiding or attempt- 
ing to avoid a foreclosure of the mortgage referred to 
without the transaction concerning said land being re- 
viewed or examined by a court of equity of a Chan- 
cellor. 

The defendants, Charles Forman and Louis M. 
Watson, demurred to the bill and this appeal is from 
the order sustaining the demurrer with leave to amend 
no amendment being made the bill was dismissed. 


It is clear, as pointed out by the demurrer filed by 
Appellees Charles Forman and Louis M. Watson, that 
no fraud was charged on behalf of either of them and 
neither was the allegation made that they or either of 
them had notice of any fraud which is charged against 
the Defendant, T. A. Hall; if, in fact, any fraud was 
charged against the said T. A. Hall. 

The Supreme Court of this State in the case of 
McClinton et al v. Chapin et al. reported in the 54 Fla. 
510; 45 So. 35, (page 38) said: 


“An allegation of fraud in general terms, without stating 
the facts constituting it, is insufficient, and a demurrer to the 
bill is not a confession of the fraud.” Further: 

“Whenever a party relies upon fraud, it ought to be distinct- 
ly and positively alleged, upon the first principles of justice, 
that the person to be affected may have a full opportunity of 
meeting and disproving the charge.’ 


The Supreme Court of this State also reiterated 
the same doctrine in the case of Gillespie, Mayor, et al. 
v. Chapline, Town Clerk and Treasurer, reported in the 
59 Fla. 500; 52 So. 722. 

Even should it be granted that the bill in the in- 
stant case alleged that the husband of Appellant pro- 
cured the execution of the mortgages and deeds in 
question through fraud, then, as above suggested the 
bill is wholly lacking in any suggestion that the defen- 
dants Charles Forman and Louis M. Watson had any 
notice thereof. 


The Supreme Court of this State, 
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through Mr. Justice West, in the case of Smith et al. 
v. Commercial Bank of Jasper, reported in 77 Fla. page 
163; 81 So. 154, text 155, said: 

“It is apparent that the alleged fraud practiced upon this 
defendant was the fraud of her husband, and not the fraud of 
the complainant. There is no suggestion that the complainant 
participated in the fraudulent representatioris by which she was 
induced to sign the mortgage, or that it even knew of such 
representations. Neither is there a sugges:ion that she might 
not by the exercise of ordinary care have discovered before the 
delivery of the mortgage that the two lots which she claimed 
as her separate statutory property were included in the mort- 
gage.” 

If there were no further allegations in the bill 
these authorities would unquestionably dispose of the 
questions reased by the demurrer. As to whether or not 
fraud was charged against the defendants Charles For- 
man and Louis M. Watson in this cause it will be ob- 
served on further examination of the bill by the 7th 
paragraph Appellant charges that the deeds of which 
Exhibit “C” and “D” attached to the bill are copies 
are void and of no effect and should be cancelled of 
record as a cloud on Appellant’s title, that Appellant 
was forced, compelled and coerced by her husband T. 
A. Hall against her will to make her mark on said 
instruments at the place on each of said instruments 
where her name had been written by another and that 
at the time of making her mark at the time of the pur- 
ported acknowledgment of each instrument the said T. 
A. Hall her husband was personally present standing 
over her insisting that she “touch the pen, it’s all 
right’, and that at the time of the alleged execution of 
the deeds of which Exhibits “C” and “‘D” are copies and 
at the time of the acknowledgment her said husband 
was personally present compelling and coercing this ap- 
pellant against her will. It is further noted by subdivi- 
sion “C” of the 4th paragraph of her bill Appellant 
charges that at the time of the alleged acknowledgment 
of instruments of which “A” and “B” are copies, the 
same being mortgages mentioned in her bill, T. A. Hall, 
her husband, was personally present coercing and in- 
sisting that she acknowledge same. 


Certainly these allegations, as are all former al- 
legations in the bill alleging that the defendant T. A. 
Hall had compelled, coerced, or induced the Appellant, 
are objectionable in failing to state what was actually 
done by him yet we have the positive allegation that 
at the time of the purported acknowledgments he was 
present exercising an influence over her and that such 
acknowledgment was against her will; therefore, nec- 
cessarily alleging by any reasonable intendment that 
may be given the bill that she did not acknowledge 
and that the officer could not correctly state that her 
acknowledgment was separate and apart from her hus- 
band or that it was freely and voluntarily done. 


In addition to the foregoing there is no allegation 
in the bill which would lead to the conclusion that the 


mortgages in question were given to secure any debt of 
the husband but to the contrary the copies of the 
mortgages attached and made a part of the bill them- 
selves specify as follows: 

“Whereas the grantor, Susan Frances Hall, is justly indebted 
upon five principal promissory notes bearing even date here- 
with, payable to the order of the mortgagee for the sum of Four 
Thousand Dollars ($4,000.00), due as herein specified and bear- 
ing interest at the rate of seven per cent per annum, as further 
evidenced by interest notes attached thereto; both principal 
and interest being payable at the office of George M. Forman & 
Co., Chicago, Illinois.” 

These exhibits taken in connection with the 5th 
paragraph of Complainant’s bill in which she alleges 
that under the same compulsion and coercion “she 
made her mark on other instruments which she is now 
informed and believes were promissory notes, “would 
lead to the conclusion that the mortgages in fact wire 
given to secure her own notes and not an obligation 
of her husband. 

By said 5th paragraph of her bill it is further «l- 
leged that she was not then nor had she at any time 
previously been indebted to the mortgagee; that she 
received no consideration either from the defendant 
Forman or any one else for having given said mort- 
gage notes. 

The demurrer admitting for sake of argument all 
matters well pleaded must be taken to admit the mort- 
gages in question were given on the separate estate of 
a married woman to secure her own notes, and that 
there was no indebtedness legally chargeable against 
his other estate secured by the mortgages. These being 
the charges of the bill construed with the exhibits :nd 
being a part thereof. 

In Virginia-Carolina Chemical Co., v. Fisher et al. 


reported in 58 Fla. 377; 50 So. 504 (text 507), the Su- 


preme Court of this State speaking through Mr. Justice 
Hocker said: 


“This court has been committed to the doctrine that a mar- 
ried woman’s note is void since the case of Hodges v. Price, 
18 Fla. 342.” 


In the case of Hodges v. Price above referred to 
we find the same was a suit brought to foreclose a 
certain mortgage given by Mary Hodges, and John 
Hodges, her husband. The note secured being the note 
of a married woman. 


The court cited with approval the case of Ameri- 
can Insurance Company v. Avery and wife, 60 Indiana, 
566, as follows: 

“It is the settled law of this State that a married woman, 
during coverture, can not make a promissory note which will 
be valid and binding on her.” 

In the final disposition of the case of Hodges Vv. 
Price, supra. the court said: 

Inasmuch as the bill of complaint in this cause shows that 
it is simply an effort to foreclose a mortgage given to secure 
the payment of a promissory note made by a married woman, ihe 
decree of foreclosure must be reversed and the cause remanded, 
with instructions that the bill be dismissed without prejudice 
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to the complainant, by proper proceedings to recover the pur- 
chase money, if any there be due, for the mortgaged premises.” 

To consider now whether or not the allegations of 
the bill were sufficient in so far as the same seeks to 
impeach the acknowledgment of the several instru- 
ments. It is true complainant denies that the officers 
taking the several acknowledgments were authorized 
or that the acknowledgments were taken by an officer 
qualified to make certificates thereof. These allega- 
tions, however, are neutralized by the copies of the 
several instruments attached to the bill and made a 
part thereof which appear to be in proper form and 
regular. In the case of Holland et al. v. Webster, re- 
ported in 29 So. page 625 (text 629), Justice Carter 
speaking for the court had this to say of both plea 
and answer filed by a married woman who was seeking 
to impeach the certificate of the acknowledging officer, 
her answer being: 

“That at the time of the execution of the mortgage she 
was a married woman; that the property described in the bill 
was her separate statutory property; that the mortgage was 
void because the certificate of the officer who took the acknowl- 
edgment did not show that she acknowledged that she executed 
same freely and without fear or compulsion of her husband; 
that she denies that the mortgage was duly acknowledged by 
her as the statute in such case required; that at no time did 
she acknowledge on a separate or private examination before 
the officer who purports to have taken the acknowledgment 
that she executed the mortgage freely and without fear of 
compulsion of her husband. Exceptions were filed and sustained.” 

Mr. Justice Carter, speaking for the court: 

“The answers do not deny that she made and executed the 
acknowledgments purporting to be signed by her, attached to 
the mortgages. The officers certify these acknowledgments 
were made and executed by her separate and apart from her 
husband. It is settled in this State that when a married woman 
has appeared before a magistrate, having signed a deed and ac- 
knowledged it, and he certifies a full compliance with the 
statutes, his certificate, except fraud or duress be shown, must 
be held conclusive of.the facts it asserts.” Shears v. Robinson, 
18 Fla. 378, and other authorities. 

Referring to the case cited of Shears v. Robinson, 
18 Fla. 379, (text 444), the court cited the case of 
Heeter v. Glasgow, 79 Pa. St. 70, as follows: 

“The true rule deducible from the authorities is, that the 
certificates of the Justice of the acknowledgment of a deed or 
mortgage is a judicial act, and in the absence of fraud or duress, 
conclusive as to the facts therein stated. A purchaser, bona 
fide, and without notice of the fraud, is protected against it; 
but as to all other persons parol evidence has been admitted to 
show fraud or duress connected with the acknowledgment.” 

We then have in the instant case a positive allega- 
tion of the bill that at the time Appellant made her 
mark to said deed and also at the time she made the 
purported acknowledgments her husband was person- 
ally present standing over her. Even should it be ig- 
nored that she charges that he was compelling and ce- 
ercing her against her will. While it is pointed out that 
these allegations were certainly insufficient to show 
that force was used or what coercion was used yet it 
is clearly alleged the statute was not complied with. 
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In the case of Cobb and wife v. Bear, reported in 
the 49 So. page 29, the Supreme Court of this State 
speaking through Mr. Justice Shackleford in a suit 
brought to foreclose a mortgage upon the separate 
property of the wife Mary A. Cobb, in which the issues 
were whether or not the witnesses whose name appear- 
ed on the mortgage were present at the execution of the 
same, the portion of the answer alleged or attempting 
to allege fraud in the acknowledgment having been 
stricken, said: 

“As it was executed in the presence of only one subscribing 


witness, it follows that it is ineffectual and invalid and not sub- 
ject to foreclosure. 


It will be observed by a perusal of this case the 
complainant was the mortagee and from aught that ap- 
pears in the record of the case there was no allegation 
that the mortgagee had any notice or knowledge that 
his mortgage had been improperly witnessed or ac- 
knowledged. However, in a later case Chief Justice 
Shackleford prepared the opinion of the court, the 
same being McClure v. American National Bank of 
Pensacola, reported in the 64 So., page 427, being a suit 
seeking the foreclosure of a mortgage, the complainant 
in the lower court being an assignee of the mortgagee 
in which it was alleged that the property covered by 
the mortgage was and had been for a long time prior to 
making the mortgage her separate statutory property 
and in which she denied she ever consciously executed 
or acknowledged or did anything to execute or ac- 
knowledge the mortgage in question but avered her 
signature was obtained by her husband’s certain fraud- 
ulent means which she proceeded to set forth in detail. 
The court held that should it be granted that the truth 
established that fraud and deception were practiced 
upon Appellant (Married woman) by her husband, that 
neither one of the witnesses whose name appears there- 
on were present at the time she signed the same, that 
she never appeared before the Notary Public whose 
certificate is appended to the mortgage acknowledging 
the execution thereof but that the acknowledgment was 
taken over the telephone, we fail to see wherein such 
proof will avail Appellant. The court then in that case 
(text 428) said: 


“We fully approve of the principle enunciated in Cobb v. 
Bear, 57 Fla. 370; 49 So. 29, but that suit was between the 
mortgagee and mortgagors, as a reference to the opinion clearly 
shows while the instant suit is brought by the assignee of the 
mortgagee.” 

In concluding the case the court said: 


“What we have said is sufficient for a proper disposition 
of the case. However strongly we may sympathize with the 
Appellant as the victim of her husband’s fraud, we are power- 
less to aid her. The note and mortgage being fair and regular 
upon their face in all respects, and having been acquired by the 
Appellee for value before maturity in good faith, without any 
notice or knowledge of any latent defect therein or of any fraud 
which may have been practiced upon the Appellant by her hus- 
band, the Appellee can not be required to bear the consequence 
of such fraud.” 


) 
a 
| | 
1, 
J. 
it 
1e 
d, 


14 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Thereby showing a distinction between those 
causes in which the alleged fraud in the acknowledg- 
ment may be alleged as between the mortgagor and 
mortgagee, grantor and grantee, or between third per- 
sons. It would appear from the authorities above cited, 
considering all the allegations of the bill, Appellant’s 
bill was not wholly without equity. 

In answer to the argument that Appellant does 
not by her bill offer to do equity, it has been held in this 
State: 


That a married woman who comes into a court of equity 

to be relieved of her invalid contract for the sale of her separate 

statutory property, upon which she has received most of the con- 

sideration, it is incumbent upon her to offer to do equity, or she 

should allege facts that would excuse her failure to do so.” 
Knott v. Smith 84 So. 660. 

In the instant case the allegations heretofore dis- 
cussed are that she has neither directly or indirectly 
received any consideration for the making of the instru- 
ments sought to be cancelled. 

She also brought her suit very soon after the mak- 
ing of the deeds, and so long as the original mortgagee 
held the mortgages it would not appear from the bill 
that the demurrer should have been sustained on the 
ground of laches. 

There having been sufficient allegations in the bill 
to entitle Appellant to relief, if sustained by proof, 
there was error in sustaining the demurrer. 

“Where, under the allegations of a bill of com- 
plaint, an equity for substantial relief may be shown by 
appropriate and sufficient evidence, it is error to sus- 
tain a general demurrer to a bill. Wells et al. v. Wil- 
liams et al. 86 So. 336. 

The order sustaining demurrer to bill of complaint 
is reversed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing Opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the Court as 
its Opinion, it is considered ordered and adjudged by 
the Court that the order of the Circuit Court in this 
cause be, and the same is hereby reversed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, J. J., Concur in 
the Opinion, filed October 20, 1927. 


State of Florida, 
Ex. Rel. Fred H. Davis, 
Attorney General, 
Relator, 
Vv. Quo Warranto 


John Fowler et al., as 


Board of Plumbing Commissioners 
of the State of Florida, 
Respondents, 
STATEMENT 
This is an original proceeding in quo warranto 


designed to test the constitutionality of Chapter 10207, 
Acts of 1925, as amended by Senate Bill 113 of the 
Acts of 1927. By authority of the legislature acts as- 
sailed, the respondents claim to constitute, and are 
exercising the functions of, “The Board of Plumbing 
Commissioners of the State of Florida,” and one of the 
respondents is also exercising “the office of State 
Plumbing Inspector” by virtue of the same authority, 
The petition, with the amendment thereto, specifies 
twelve grounds upon each of which it is claimed that 
the said acts are unconstitutional and void. 


The history of legislation relative to plumbers in 
Florida is as follows: By chapter 6944, Acts of 1915, 
it is provided that in every city of 10,000 inhabitants 
or more a Board of Examiners of Plumbers should be 
created, and that all persons engaged in the business 
of plumbing in such cities “either as a master plumber 
or as employing plumber or as journeymen plumber 
shall first receive a certificate” etc. Examinations are 
provided for and it is also stipulated that such cities 
shall provide rules for the construction and installa- 
tion of plumbing. This act was amended by Chapter 
7312, Acts of 1917 and the above summary, more ac- 
curately speaking, is the effect of the first act as 
amended. This law is found in the Revised General 
Statutes of 1920, Section 2251, et seq. In 1925, the Leg- 
islature, by Chapter 10207, undertook to amend the 
Acts of 1915 and 1917 (ignoring the fact that said acts 
had been superseded by the Revised General Statutes) 
by creating a state board in lieu of the city board, pre- 
viously provided for, and a state inspector, and author- 
izing said state board “to establish, adopt, promulgate 
and put into effect a code governing the installation of 
plumbing” and to “make such rules and regulations 
** * * * * * as it may consider necessary to the proper 
performance of its duties.” Also requiring all plumbers 
to obtain a certificate from said state board and to 
have the same renewed annually, paying therefor cer- 
tain designated fees, and stipulating that “any person 
receiving a license to engage in the plumbing business, 
as provided by this act, may engage in such business 
in any and all cities and towns in this state without 
the payment of any additional license fee, except in 
such towns as such person, or persons maintain an of- 
fice.” Also “a certificate issued by the Board of Plumb- 
ing Commissioners shall be effective throughout the 
State of Florida.” The board, as such, receives no salary 
but is authorized to pay its own traveling expense 
as well as the expenses of the Plumbing Inspector 
and Deputy Plumbing Inspectors. By section 10 
of the Act, the office of State Plumbing In- 
spector is created. He is appointed by the Gov- 


ernor and holds for four years. His salary is fixed 
at $2,400 per annum, and by the amendment of 1927, 
it is provided that “the salary of the state plumbing 
inspector shall be fixed by the said board of plumbing 
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commissioners and shall not exceed $4200.00 payable 
monthly by the said board,” etc. Also that “said board 
of plumbing commissioners shall fix the duties of the 
state plumbing inspector and shall have the super- 
vision of such officer.”’ The operations of the board are 
financed by funds raised as follows: Each applicant 
for certificate to engage in the business of a master 
plumber must pay $25.00, and $10.00 for the renewal of 
the certificate on the lst day of each year, the journey- 
man plumber must pay $5.00 for the original examina- 
tion and $3.00 for each annual renewal; also the com- 
missioners are authorized “to charge and collect a fee 
of 50c for each and every waste opening on all plumb- 
ing work installed in the State of Florida, and an addi- 
tional fee of 25c for each fixture installed in connec- 
tion with such plumbing work. All fees shall be paid 
by the plumber at the time of application for a permit 
to do such work,” etc. No provision is made to ‘safe- 
guard the moneys so authorized to be raised. Such 
funds are handled by the plumbing commissioners 
without let or hindrance, with no duty to account to 
any person, and without bond or other security. No 
part of the fund is ever conveyed into the State Treas- 
ury. 

Demurrer to petition was filed. 

BUFORD, J., after stating case: 

The petition with the amendment thereto alleges 
twelve (12) grounds of attack upon each of which it is 
contended that the act of the legislature here under 
consideration is unconstitutional and void. It will not 
be needful to discuss more than two of the grounds of 
attack, though it may be that some of the objections 
contained in other grounds are as well founded as are 
those objections which we shall discuss. Section 16 
of article 3 of the Constitution of Florida is as follows: 

“Each law enacted in the legislature shall embrace but 
one subject and matter properly connected therewith, which 
subject shall be briefly expressed in the title; and no law shall 
be amended or revised by reference to its title only; but in 


such case the act, as revised, or section as amended, shall be re- 
enacted and published at length.” 


In State vs. Burns, 38 Fla. 367; 21 Sou. 290, the 
court say: 

“Titles to bills must not be misleading or tend to avert in- 
quiry as to provisions in acts.” 

In Webster vs. Powell, 36 Fla. 703; 18 Sou. 441, 
referring to this section of the Constitution, the court 
say: 

“One purpose of this section of the Constitution was to 
prevent fraud or surprise upon legislation by means of false 
and deceptive titles to bills calculated to mislead members of 
the legislature into voting for bills containing provisions of 
which the title gives no information.” 

The act under consideration violates Section 16 of 
Article 3 of the Constitution of the State of Florida in 
that the title of the act is misleading and does not prop- 
erly embrace the provisions found in the body of the 
act. It appears from the title to the act that it was the 
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intention of the legislature to amend Chapter 6944 
Laws of Fla., Acts of 1915, as amended by Chapter 
7312, Laws of Fla., Acts of 1917. These acts both con- 
ferred powers on certain municipal corporations with- 
in the State to provide by ordinance, rules and regula- 
tions for the construction and maintenace of all plumb- 
ing or drainage placed in or on any buildings or the 
premises thereof and provide for the election of a 
plumbing inspector in such cities and provided for the 
creation of the examinating board of plumbers in each 
of such municipal coprorations. The corporations af- 
fected by the acts of 1915 were those having a popula- 
tion of 10,000 or more and a system of water supply or 
sewerage. Those affected by the acts of 1917 were the 
cities of 7,500 population or more. 

There is nothing in the title of Chapter 10207, 
Acts of 1925, which indicates that the Board of Plumb- 
ing Commissioners is to be created thereby. There is 
nothing to indicate that the office of State Plumbing 
Inspector is to be thereby created, or that the Governor 
is to have authority to appoint such inspector. There 
is nothing to indicate that fees are to be charged and 
collected for examination, licenses and registration of 
persons engaged in the business or work of plumbing 
or house drainage in the State, except a statement 
(which must be construed as surplusage appearing 
after the title and before the enacting clause) to the 
effect “that Chapter 7312, Laws of Florida 1917, and 
the title thereof, be and the same is hereby amended 
so that the said Chapter and title thereto, as amended, 
shall read as follows: 


“Section 1. An Act to Regulate the Installation of Plumbing 
or House Drainage in the State of Florida, to Provide for a Board 
of Plumbing Commissioners, and for Examination, Licensing and 
Registration of All Persons Engaged in the Business or Work 
of Plumbing or House Drainage in the State of Florida, Creating 
the Office of State Plumbing Inspector, and fixing the Compen- 
sation of Such Officer, and Imposing Penalties for the Violation 
of this Act.” 


Section 13 of the Act provides penalty for violat- 
ing any of the regulations in the code to be adopted by 
the Board of Plumbing Commissioners or any rule or 
regulation adopted by said Board and there appears no 
intimation of such provision in the title to the Act. 

Section 1 of Article 3 of the Constitution of Florida 
reads as follows: 

“The legislative authority of this State shall be vested 
in a Senate and a House of Representatives, which shall be 
designated, “The Legislature of the State of Florida,” and the 


sessions thereof shall be held at the seat of government of the 
State.” 


Mr. Justice Whitfield, in writing the opinion of the 
court in State vs. A.'C. L. Railway Co., 56 Fla. 617; 47 
Sou. 969, in discussing the limitations on legislative 
authority as expressed in this section of the Constitu- 
tion, says: 


“The legislature may not delegate the power to enact a 
law, or to declare what the law shall be, or to exercise an un- 
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restricted discretion in applying a law; but it may enact a law 
complete in itself designed to accomplish a general public pur- 
pose, and may expressly authorize designated officials within 
definite valid limitations to provide rules and regulations for the 
complete operation and enforcement of the law within its ex- 
pressed general purpose.” 


It is true that the Act provides that in adopting a 
code the Commission should use the “basic principles 
adopted by the sub-committee on plumbing of the 
Building Code Committee of the United States Depart- 
ment of Commerce as shown in the final report of said 
sub-committee under date of July 3, 1923, with such ad- 
ditions as local climatic and other conditions may re- 
quire.” We can hardly conceive of a more indefinite 
legislative suggestion of the scope of the field to be 
covered by the proposed code. 

The Act plainly violates the above quoted section 
of the Constitution in that it constitutes an attempt to 
illegally delegate legislative authority. 

It may be stated that the paramount test as to 
whether or not a particular statute amounts to an in- 
valid delegation of legislative power is the degree of 
completeness of the statute as it appears when it leaves 
the hands of the legislative body. The law must be so 
complete in all its terms and provisions when it leaves 
the legislative branch of the government that nothing 
is left to the judgment of the delegate or appointee of 
the legislature and where a statute passed by the legis- 
lature is not complete as legislation, but authorizes an 
executive Board or some other named authority to de- 
cide what should and what should not be deemed in- 
fringement of the law, it must be held unconstitutional 
as attempting to make an improper delegation of legis- 
lative power. 

The legislature in enacting a law complete in itself 
designed to accomplish the regulation of particular 
matters falling within its jurisdiction may expressly 
authorize an administrative commission within fixed 
and valid limits to provide rules and regulations for the 
complete operation and enforcement of the law within 
its express general purpose. State vs. A. C. L. Ry. 
Co., 56 Fla. 617; 47 Sou. 969. 

The statute in the instant case is too vague and in- 
complete as a law in itself to become the vehicle for the 
authorization of the administrative commission to pro- 
ceed to establish, adopt, promulgate and put into effect 
a code governing the installation of plumbing, house 
drainage and sewerage disposal. Because of the Con- 
stitutional infirmities pointed out, the Act is invalid 
and void. 

The demurrer having admitted the material allega- 
tions of the petition and this cause having been pre- 
sented for final disposition, it is held that the demurrer 
should be over-ruled and it is so ordered. 

It is now the judgment of the Court that John 
Fowler, George M. MacDonough, Albert Meissner, W. 
E. McAndrew and John H. Bronzonie without lawful 


authority have usurped and assumed and do now usurp 
and assume to exercise the offices of Plumbing Com- 
missioners of the State of Florida and the said John H. 
Bronzonie without lawful authority has usurped and 
assumed to and does now assume to exercise the office 
of State Plumbing Inspector and that the said Respon- 
dents be and they are hereby required and commanded 
forthwith to render a due and proper accounting of the 
monies in their possession acquired by virtue of each 
and every of said officers and that they, the said 
respondents, without delay pay the same over to the 
State Treasurer of the State of Florida and that they, 
the said John Fowler, George M. MacDonough, Albert 
Meissner, W. E. McAndrew and John H. Bronzonie, 
constituting the pretended Board of Plumbing Commis- 
sioners, and the said John H. Bronzonie holding the 
pretended office of Plumbing Inspector, each be, and 
they are hereby absolutely excluded and ousted from 
holding or exercising the said offices or either of them 
under the pretended authority of Chapter 10207 Laws 
of Florida, Acts of 1925, as amended by Senate Bill 113, 
Laws of Florida, Acts of Legislature of 1927, and that 
the State of Florida do recover costs to be taxed by the 
Clerk in this behalf. 

ELLIS, C. J., and WHITFIELD, TERRELL, 

STRUM and BROWN, J. J., Concur in the opinion, 

filed October 21, 1927. 


W. E. Sirmans, et al. 
Appellants, 
Vv. Lake County. 
J. W. Tompkins, 
Appellee. 
PER CURIAM. 

On July 7, 1927, a final decree of foreclosure here- 
in was rendered. On July 30, 1927, a petition for re- 
hearing was filed and presented to the chancellor. Not 
withstanding the filing and presentation to the chan- 
cellor on July 30, of the petition for rehearing, 
an advertisement of sale, under the final decree of fore- 
closure to take place September 5, 1927, was begun on 
August 5, 1927 and continued on the 12th, 19th and 
26th of August and the 2nd of September. On August 
12, 1927, the chancellor denied the petition for rehear- 
ing, but amended the final decree, so as to allow the de- 
fendant to redeem the mortgaged property, at any time 
prior to the date of the sale. On August 15, 1927, the de- 
fendants appealed from the final decree and also from 
the order denying a rehearing. The Chancellor on Aug- 
ust 16, 1927, made the following supersedeas order: 
“This cause coming to be heard upon the motion of the 
defendants for an order of supersedeas in the above en- 
titled cause and it appearing to the Court that the de- 
fendants have duly entered their appeal to the Supreme 
Court of the State of Florida from the order and decree 
made and entered in the above entitled cause on the 
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12th day of August, A. D. 1927, it is, upon inspection 
of the record by the court, ordered, adjudged and de- 
creed that said appeal operate as a supersedeas and 
stay of all proceedings in said cause pending the final 
determination thereof by the Supreme Court of the 
State of Florida upon bond being filed by or in behalf 
of the said defendants in the penal sum of Ten Thou- 
sand ($10,000.00) Dollars, conditioned to pay the costs 
of said appeal if the order and decree appealed from be 
affirmed, or if said appeal be dismissed or abandoned 
by the said defendants, and conditioned to keep all 
premiums for insurance against loss by fire paid in 
full as provided by the mortgage involved in said 
cause, Which said bond shall be approved by the Clerk 
of this Court.” 

A supersedeas bond was approved and filed Septem- 


ber 5, 1927. The property was sold September 5, 1927, . 


to complainant and on September 9, 1927, the ‘chan- 
cellor confirmed the sale. On September 14, 1927, the 
defendants appealed from the order confirming the 
sale. 

The following supersedeas order was made by a 
Justice of this court: ‘Upon an inspection of a certi- 
fied transcript of the record brought here upon appeal 
in the above styled cause, it is hereby ordered that 
the appeal entered in said cause on the 14th day of 
September, A. D. 1927, shall have the force and effect 
of, and do operate as a supersedeas of the order or 
decree appealed from, upon the appellants giving, or 
causing to be given a bond in such sum and upon such 
conditions as may be ordered by the Circuit Judge.” 

The Circuit Judge made an order that the super- 
sedeas bond “‘is hereby fixed in the sum of Fifty Thou- 
sand Dollars and that the condition of said bond be that 
the defendants-appellants pay the costs and expenses 
of said appeal together with the damages resulting 
from said appeal to the complainant-appellee, if the 
order and decree appealed from be affirmed or if said 
appellants and further conditioned that the defendants- 
appellants keep all premiums for fire insurance against 
loss by fire paid in full as provided by the mortgage 
involved in this cause and that said bond be approved 
by and filed in the office of the Clerk of the Circuit 
Court in and for Lake County, Florida.” 

Appellants now move this court for an order re- 
ducing the amount or sum of the bond prescribed by 
the Circuit Judge on the ground, that it is grossly 
excessive and unreasonable. 

The Statutes provide: ‘Every petition for a re- 
hearing shall contain the special matter or cause on 
which such a rehearing is applied for, and the facts 
therein stated, if not appearing on the face of the pro- 
ceedings, shall be verified by the oath of the party or 
some other credible person.” 

“The presentation of a petition for rehearing pre- 
sented within thirty days from the time of pronounc- 
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ing the decree, shall stay all proceedings thereon for 
thirty days from such presentation, but no longer un- 
less bond be given by the petitioner with good and 
sufficient sureties, as in case of appeal, conditioned for 
the payment of all damages and costs which may 
accrue by such delay, the penalty of which shall be 
fixed by the judge of the court to whom said petition 
for rehearing may be presented. When such bond shall 
be given, all proceedings shall be stayed until the 
petition shall have been heard and determined.” Sec- 
tions 3164-5 Rev. Gen. Stats. 1920. 

“No appeal from any interlocutory decision, judg- 
ment or decree of a circuit court sitting as a court of 
equity shall operate as a supersedeas unless the judge 
of the circuit court or justice of the Supreme Court 
shall on an inspection of the record, order and direct 
a stay of proceedings. No appeal so allowed shall op- 
erate as a supersedeas, except on the conditions pre- 
scribed by law in cases of appeal from final decrees.” 

“No appeal from a final decree shall operate as a 
supersedeas unless said appeal be taken within the 
time fixed by law for taking a writ of error operating, 
as of course, as a supersedeas; or, if not taken within 
that time, unless one of the justices of the Supreme 
Court shall, by order, direct the said appeal to operate 
as a Supersedeas. In any event, bond and security 
shall be given as provided for in cases of writs of 
error.” Section 3170 Rev. Gen. Stats. 1920. 

“If the judgment is in whole or in part other than 
a money judgment, the amount and condition of the 
bond shall be determined by the court below.” Section 
2911 Rev. Gen. Stats. 1920. The decrees appealed from 
are not mere money decrees. 

Without deciding here what under the above stat- 
ute is the legal effect of the publication of notice of 
sale after the filing and presentation of the petition 
for rehearing and before the petition for rehearing 
was denied, and without deciding what effect should 
be given to the supersedeas order made by the circuit 
Judge on the appeal taken from the order denying a 
rehearing, it appears from the showing made that the 
amount of the bond fixed by the circuit Judge pur- 
suant to the supersedeas order made by a Justice of 
this Court on the appeal taken from the order con- 
firming the sale, is excessive; and the appellants are 
hereby given leave to again apply to the circuit judge 
for an order fixing the amount and condition of the 
bond to be executed, approved and filed as contemplated 
by the statute to make effective the supersedeas order 
heretofore made upon the appeal from the order con- 
firming the sale of the mortgaged property. 

It is so ordered. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
JJ., Concur. 

ELLIS, C. J. and STRUM, J., Concur in the opinion, 
filed October 21, 1927. 
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Pablo Rubio, 
Plaintiff in Error, 
Vv. Hillsborough County. 
Armour & Company, a Corporation, 
Defendant in Error. 
CHILLINGWORTH, Circuit Judge. 

Plaintiff brought suit for injuries alleged to have 
been sustained through the negligent operation of an 
automobile of the defendant. At conclusion of the 
testimony the Court directed a verdict for the defend- 
ant. 


We believe it would serve no useful purpose to re- 
state the testimony in this opinion. However, indulg- 
ing in all proper inferences favorable to the plaintiff, 
it is evident that plaintiff, after having alighted from 
a street car, which street car was near the right hand 
side of the street, crossed around in front of the street 
car, at which point he was struck by the automobile 
of the defendant. The ground layout of the street, the 
bridge, the street car tracks, and the curb line, show 
that the automobile of defendant could pass the street 
car in no other way except proceeding on the left of 
the street car, and that the accident occurred in front 
of the street car on the track. Plaintiff did not see 
the automobile, nor did the automobile driver see the 
plaintiff until too late to prevent the accident. 

As we view this case, the driver of the automobile 
could not see the plaintiff in time to prevent the in- 
jury. He was driving his car where he had a right to 
drive it, and at a reasonable and moderate rate of 
speed. It appears that plaintiff ought to have been 
able to see the automobile had he looked, and that 
plaintiff certainly had reason to know and believe that 
there was considerable traffic in that street at the time 
he walked around in front of the street car. 

An automobile driver is not an insurer of the limbs 
and lives of pedestrians. In case of an unavoidable ac- 
cident resulting in injury to a pedestrian, from a mov- 
ing automobile, the driver is not liable if there was no 
pre-existing negligence upon his part. Florida Motor 
Transportation Company vs. Hillman, 87 Fla. 512, 101 
So. 31. 

We believe the evidence shows one of those un- 
avoidable, unforseen accidents, for which defendant 
should not be held responsible. 

Affirmed. 

ELLIS, C. J., and WHITFIELD, TERRELL, 

BROWN and BUFORD, J. J., Concur. 

STRUM, J., dissents. 

STRUM, J., (dissenting). 

While I concur in the principle of law stated in the 
foregoing opinion, I am of the opinion that upon the 
facts developed by the evidence it was error to direct 
a verdict for the defendant. I think the case should 
have been submitted to the jury. I therefore dissent. 


Fay Stokes Stovall, Louise 


Stokes Billings, Edith Stokes Rice and John W. Stokes, 


Appellants, 
V Hillsborough County. 


Clifford G. Stokes and Mary Stokes, 


his wife, the First National Bank 
of Tampa, and the First National Bank 
of Tampa as Administrator of the estate 
of Susan M. Stokes, deceased, 

Appellees. 
BUFORD, J. 

In this case the Appellants, complainants in the 
court below, filed bill of complaint against the Appel- 
lees, defendants in the court below, the pertinent al- 
legations of which were as follows: 

That on the 5th day of January, 1905, Susan M. 
Stokes, widow, purchased Lot 10 of Block 6 of the 
Riverside Subdivision, and on said date received a con- 
veyance of the fee simple title thereto by a 
good and sufficient warranty deed from H. G. Warner 
and wife; that said Susan M. Stokes paid for said lot 
out of the proceeds of an insurance policy upon the life 
of her deceased husband, Allen Wesley Stokes; that 
shortly thereafter she built her home on said lot, and 
to complete the construction of said home, she borrow- 
ed from her son defendant Clifford G. Stokes the sum 
of $625.00, and to secure the same executed and de- 
livered to him a mortgage on said home and lot in that 
amount. 

That on or about Christmas, 1905, the defendant 
mortgagee son, Clifford G. Stokes, offered to relieve the 
then anxiety and financial embarrassment of his mort- 
gagor mother, Mrs. Susan M. Stokes (who was without 
means of livelihood or support, depending entirely and 
solely upon small remittances from her three sons, and 
then in need of funds for the payment of taxes and 
insurance on said property) by paying annually her 
taxes and insurance until such time as she might be 
able to take care of them herself. The said defend- 
ant mortgagee Clifford M. Stokes, at that time sug- 
gested that the mortgage would not secure to him pay- 
ment of future advances on account of taxes and in- 
surance, and that it would be necessary for his mother 
to execute another instrument securing past as well as 
future advances. Whereupon, to secure the payment 
of said advancements from year to year to be made by 
him, and to secure the payment of the moneys loaned 
as aforesaid by him towards the construction of said 
home, she executed and delivered to him a paper writ- 
ing as security for said moneys advanced and to be 
advanced, and the mortgage above described was by 
him cancelled. That said Susan M. Stokes occupied 
said house as her home from the date of its completion 
in the Spring of 1905 until she sold the same on Febru- 
ary 17th, 1925, to S. R. Binckley et al. during all of said 
time both she and defendant Clifford C. Stokes assert- 
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ed and claimed the said home was her own and she 
was during all of said time unaware that the instru- 
ment she gave her son was a deed for her home. 

That on or about July 10th, 1925, the defendant, 
Clifford G. Stokes, received as Agent of his mother and 
in trust for her a sum of money in excess of $9,496.00 
from the estate of Allen Banks Stokes, brother of de- 
fendant Clifford G. Stokes and son of said Susan M. 
Stokes. That subsequently thereto and about January 
1916, the defendant Clifford G. Stokes received from 
the sale of certain property inherited by said Susan M. 
Stokes from her said deceased son a sum of money in 
excess of $4,500.00 as agent of his mother, Susan M. 
Stokes, and in trust for her. That a part of the estate 
of said Allen Banks Stokes was inherited by the chil- 
dren of said Susan M. Stokes all of whom assigned 
their share to defendant Clifford G. Stokes in 
trust, nevertheless, for their said mother. That de- 
fendant Clifford G. Stokes has failed and refused to ac- 
count to his mother, said Susan M. Stokes, or any other 
person for the aforesaid moneys, though an accounting 
has been often demanded. 

That Susan M. Stokes on February 17th, 1925, sold 
her said home by written contract entered into by her 
with S. R. Binckley and Joseph A. Beasley. That at 
the request of said Susan M. Stokes, defendant Clifford 
G. Stokes came to Tampa and closed said sale for her, 
joining with her in a conveyance of said property to 
said purchasers, and at the time of said closing on 
March 10th, 1925, received as Agent for his said mother 
and in trust for her a cash payment of $10,000.00 and 
in violation of the trust and confidence in him reposed 
by her procured to be executed and delivered to him by 
the purchasers two notes for $10,000.00 each, repre- 
senting the deferred payments, due in one and two 
years afterward, with interest at 8% per annum and 
payable to defendant ‘Clifford G. Stokes individually 
without any indication of his agency or trust on the 
face of said notes; these two notes being secured by 
mortgage on said property dated February 26th, 1925. 

It 1925 said Susan M. Stokes purchased by contract 
from Rita M. Bie and William H. Frank Lot 2 of Block 
lof Richardson Place, a subdivision as per plat thereof 
recorded in Plat Book 1, page 140, in said Clerk’s Office, 
for the sum of $5,500.00; that defendant Clifford G. 
Stokes, at the request of his said mother, closed said 
purchase for her and paid the purchase money out of 
the funds held by him as Agent for and in trust for his 
mother, but without her knowledge or consent procured 
said Richardson Place lot to be conveyed to him in- 
dividually, without any indication on the face of the 


conveyance of his Agency or Trust; that said Susan M.- 


Stokes, without knowledge of this fraud and trickery, 
built upon said property a new home for herself and 
occupied same as her homestead until her death, ex- 
pending for this purpose a sum in excess of $10,000.00; 
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that since her death the same has remained unoccupied ; 
that said defendant Clifford G. Stokes fraudulently 
and to acquire all the property of his mother, including 
the new home in Richardson Place, the title to which 
he had already fraudulently acquired, and still dominat- 
ing and holding undue influence over his said mother, 
executed and caused to be placed of record a deed from 
himself to his mother purporting to convey to his said 
mother a life estate in said property. , 

That during all of the aforesaid times the said Clif- 
ford G. Stokes, defendant, was the confidant and sole 
advisor of his said mother, Susan M. Stokes; that dur- 
ing the period from 1905 to the time Mrs. Susan M. 
Stokes inherited the aforesaid sums of money from the 
estate of Allen Banks Stokes and the assignment of 
the interest of her other children in said estate, all of 
which was delivered to defendant Clifford G. Stokes 
as Agent and in Trust for his said mother, she was 
solely and entirely dependent for her livelihood and sup- 
port upon small monthly remittances from her three 
sons, complainant John Stokes, Allen Banks Stokes, 
deceased, and defendant Clifford G. Stokes, who each 
contributed an equal monthly amount; she at all of 
said times being a quiet, timid, bookish woman, un- 
accustomed to and unfamiliar with business transac- 
tions of any kind, and by temperament, training and 
experience incapable of transacting business of any 
kind without assistance, and for the last few years was 
partially blind; during all of the years subsequent to 
the death of her husband she relied for advice and 
counsel as to her business transactions solely upon the 
defendant Clifford G. Stokes, to whom she entrusted 
all of the moneys received by her from the estate of 
her son, Allen Banks Stokes, deceased, including the 
shares allotted to her children and by them assigned 
to her; upon receipt by defendant Clifford G. Stokes 
of the moneys so derived from the Allen Banks Stokes 
Estate, he sent her from time to time the remittances 
from the profits of said moneys, which did not exceed 
$65.00 per month during the remainder of her life. 

That said Clifford G. Stokes is an aggressive, domi- 
neering, suave person who held complete dominion over 
the will of his mother; that at a time just a few days 
before his mother’s death and while she was stricken 
with her last illness and near death, for the purpose of 
preventing the presence of other children and the dis- 
covery of his nefarious schemes to defraud the estate 
of his mother, in answer to an inquiry of him from one 
of her children he responded that “Mother is only tak- 
ing a rest cure at the hospital and there is nothing 
to worry about” though she was then lying prostrate 
at the point of death; he was at all of the aforesaid 
times the dominant character who at all of said times 
had his mother “completely in his hands and power” 
and under his complete control and influence. 

That defendant Clifford G. Stokes, having fraudu- 
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lently obtained the notes representing the deferred pay- 
ments on the Riverside lot to be made payable to him- 
self, on or about October 1925, just prior to the death 
of his mother, obtained a personal loan of $5,000.00 
from defendant First National Bank of Tampa and 
pledged as collateral security for said loan the afore- 
said two notes of $10,000.00, and said notes are now 
held by said Bank as collateral. 

That your orators and defendant Clifford G. Stokes 
are the only children, heirs-at-law, and next of kin of 
said Susan M. Stokes, deceased and only the parties to 
this suit are entitled to any interest in the property 
involved in this suit. 

That defendant Clifford G. Stokes is insolvent, and 
is about to and intends at the earliest possible moment 
to obtain said two notes of $10,000.00 each from the 
said Bank and sell the same, and the said Richardson 
Place lot and all property, moneys and effects in his 
possession belonging to the estate of said Susan M. 
Stokes to a bona fide purchaser for value without 
notice, thereby defeating the rights of the estate and 
these complainants in the premises, and great and in- 
reparable injury will result to the estate and your or- 
ators unless an Order of the Court issue restraining 
defendant First National Bank delivering said notes 
to said defendant Clifford G. Stokes or any other per- 
son, and restraining said Clifford G. Stokes from sell- 
ing or transferring or in any manner interfering with 
the aforesaid two notes, the Richardson Place house 
and lot, and all other property, moneys, goods and ef- 
fects of the estate of said Susan M. Stokes, deceased. 

That there are no debts or claims against the estate 
of Susan M. Stokes. 

That defendant First National Bank of Tampa was 
recently appointed Administrator of the Estate of said 
Susan M. Stokes and has formed and expressed an in- 
tention to make application to be relieved as Admini- 
strator, and refuses to bring this suit or instigate any 
proceedings for the protection of the interests of the 
estate and the complainants touching the matters in 
this Bill of Complaint alleged. 


Alleged that Complainants are entitled to the relief 
prayed, the prayer of the Bill is: 


“Your orators pray that an Order of this court issue 
without notice restraining defendant First National Bank of 
Tampa from delivering aforesaid two notes of $10,000.00 each 
to defendant Clifford G. Stokes or any other person, and re- 
straining defendant Clifford G. Stokes from selling, transferring 
or in any manner interfering with the two notes above described, 
the Richardson Place house and lot, and all other property, 
moneys goods and effects of the said estate of the said Susan M. 
Stokes, deceased. 


Your orators pray that an accounting may be had under 
the direction of this court of all moneys, property, goods and 
effects of Susan M. Stokes, deceased, which have come to the 
hands or control of the defendant, Clifford G. Stokes, and par- 
ticularly as to the property and moneys in this Bill specifically 
referred to. 


Your orators pray that the deed from Susan M. Stokes to 
Clifford G. Stokes conveying the aforesaid Riverside lot be de- 
clared a mortgage, that an accounting be had under the direction 
of this court to determine the amount, if any, due defendant 
Clifford G. Stokes, on said mortgage, and that they may be 
permitted to redeem. 

Your orators pray that a decree of this court issue adjudg- 
ing the defendant Clifford G. Stokes to hold said Richardson 
Place house and lot in trust for each of your orators and de- 
fendant Clifford G. Stokes as tenants in common, with equal 
interests. 

Your orators pray that an order of this court issue decrce- 
ing the deed from Susan M. Stokes to Clifford G. Stokes con- 
veying the Riverside lot, and the deed from defendant Clifford 
G. Stokes to Susan M. Stokes conveying a life estate in the 
Richardson Place lot to be null and void and of no effect on 
account of the fraud and undue influence exercised over the 
said Susan M. Stokes by her son, defendant Clifford G. Stokes; 
That a decree of this Court issue adjudging the estate of Susan 
M. Stokes to be the owner and entitled to the possession of the 
aforesaid two notes of $10,000.00 each, executed by Joseph A. 
Beasley, et al, to Clifford G. Stokes, dated March 10th, 1925, 
and secured by a mortgage of even date, recorded in Mortgage 
Book 218, page 131, in said Clerk’s Office. That an order of 
this Court issue adjudging that Susan M. Stokes died seized and 
possessed of the Richardson Place lot in fee simple, and that 
your orators are the owners of an undivided four-fifths interest 
and that defendant Clifford G. Stokes is the owner of an un- 
divided one-fifth interest in said Richardson Place lot, and that 
the title of your orators be quieted as to said four-fifths in- 
terest against the claims of defendant Clifford G. Stokes and all 
persons claiming under him. That a decree of this court issue 
declaring and establishing an equitable lien in favor of your 
orators for the estate of Susan M. Stokes, deceased, upon the 
interest of defendant Clifford G. Stokes in the Richardson Place 
house and lot, and other property of said estate to the extent of 
any moneys found to be due the estate of your orators by the 
defendant Clifford G. Stokes on an accounting to be had in this 
suit. 

That an order or decree of this Court adjudge the rights 
of the defendant, Mary Stokes, wife of defendant Clifford G. 
Stokes, are inferior to the rights of your orators and the estate 
of Susan M. Stokes in the premises. 

That your orators may have such other and further relief 
in the premises as equity may require and to your Honors shall 
seem meet and fit.” 


The respondents, Clifford G. Stokes and his wife, 
Mary Stokes, filed answer to the bill of complaint. The 
answer admitted the purchase of the lot in Riverside 
subdivision by Susan M. Stokes but neither admitted 
nor denied that the lot was paid for as alleged in the 
bill. 

The answer admitted that Susan M. Stokes built 
a home on such lot and averred that Clifford G. Stokes 
donated the sum of $1,000.00 toward the expense of 
building the home and afterwards made a loan to Susan 
M. Stokes of $650.00 to complete the building and that 
thereafter, the same being insisted upon by Susan M. 
Stokes, Clifford G. Stokes accepted a mortgage on the 
house and lot to secure the payment of the $650.00. 


The answer alleges that during the summer of 1906 
Susan M. Stokes represented to Clifford G. Stokes that 
she was unable to pay off the mortgage indebtedness 
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and was unable to keep up the repair, pay the taxes or 


- other legal assessments against the said house and 


that she so advised John Wesley Stokes and Allen 
Banks Stokes, two of her sons who were older than the 
Respondent Clifford G. Stokes, and offered to convey 
the above described property to them or either of them, 
subject to a life interest of the said Susan M. Stokes, 
if they or either of them, would pay off said mortgage 


loan, assume the burden of paying taxes and other 


legal assessments on said property, and the repairs on 
said premises, and that the said sons had refused to 
accept her said offer made by the said Susan M. Stokes; 
that thereupon the said Susan M. Stokes offered to the 
Respondent, Clifford G. Stokes, to pay off and discharge 
said mortgage indebtedness by conveying to said Clif- 
ford G. Stokes the title to the above described property, 
reserving unto herself a life estate therein, in consider- 
ation of the said Clifford G. Stokes would cancel said 
mortgage indebtedness and would assume the burden 
of paying the taxes and other assessments against said 
premises, and maintaining repairs on said premises and 
paying the electric light and telephone bills for the use 
and benefit of said Susan M. Stokes. Whereupon, the 
Respondent, Clifford G. Stokes, accepted the said offer, 
cancelled said mortgage indebtedness, took title to the 
said property, the said Susan M. Stokes reserving a life 
estate therein, and since said time Respondent has 
paid all taxes and other municipal assessments and has 
maintained all repairs on said house and has paid all 
light and telephone bills incurred by the said Susan M. 
Stokes since 1906, and has otherwise kept and per- 
formed all agreements required of him to be kept and 
performed as full and complete compensation to be paid 
and bestowed to said Susan M. Stokes in the purchase 
of said property, subject to the life interest of the said 
Susan M. Stokes as aforesaid; that from 1906 until the 
said property was sold as alleged in said Bill of Com- 
plaint, Respondent Clifford G. Stokes in addition to 
paying taxes and insurance on said building, paid one 
item of street assessment for paving amounting to ap- 
proximately Nine Hundred Dollars and spent large 
sums of money during said interval of time in putting 
new roofs on said house and painting the same bienni- 
ally and otherwise repairing said premises as often 
as necessities for such repairs arose; these Respond- 
ents aver that subject to the life interest of said Susan 
M. Stokes, that the said Clifford G. Stokes was the 
owner of title to said premises since 1906. 

The answer denied that Clifford G. Stokes ever 
suggested to Susan M. Stokes that the mortgage here- 
inbefore referred to did not secure him for the loan 
made or for advances made on account of taxes and in- 
Surance or to be made on account of taxes and insur- 
ance, or that he insisted that the said Susan M. Stokes 
convey the title to said premises to him for the purpose 
of better securing the indebtedness as alleged in said 


Bill of Complaint and these Respondents deny that the 
deed made by Susan M. Stokes to Clifford G. Stokes 
was made for the purpose of securing any indebtedness 
from said Susan M. Stokes to the said Clifford G. 
Stokes, either for money already advanced to her by 
him or for obligations to be discharged by him for her 
and deny that the said deed of conveyance from said 
Susan M. Stokes to the said Clifford G. Stokes was for 
any purpose other than to convey the absolute title to 
said premises to said Clifford G. Stokes subject to the 
life interest of the said Susan M. Stokes. These Re- 
spondents admit that said Susan M. Stokes occupied 
said house on said premises as her home from the time 
it was completed in 1905 until it was sold in 1925, and 
denied that during all of said time Susan M. Stokes 
and Clifford G. Stokes asserted and claimed said home 
was the home of Susan M. Stokes but averred that both 
Susan M. Stokes and Clifford G. Stokes knew and recog- 
nized the title to said premises to be in Clifford G. 
Stokes subject to the life estate of Susan M. Stokes. 

The answer denied that Susan M. Stokes was un- 
aware that the deed which she gave to Clifford G. 
Stokes was in fact a deed, but charged the truth to be 
that she was fully aware of the nature of said deed and 
that Clifford G. Stokes was taking the same with the 
understanding that Susan M. Stokes was to have a life 
estate in the property and that such was the agreement 
between Clifford G. Stokes and Susan M. Stokes and 
that subsequent to the marriage of Clifford G. Stokes 
he executed the deed conveying a life estate for the 
protection of Susan M. Stokes which deed was a deed 
of trust to Edith Stokes Rice. 

The answer alleges that the deed was made nine- 
teen (19) years before the filing of the Bill of Com- 
plaint and charges laches. 

The answer admits that Clifford G. Stokes, as 
Agent for Susan M. Stokes received an amount of 
money in 1915 and 1916 for the use of Susan M. Stokes 
and avers that he has at all times been ready to account 
for the same. 

The answer admits that Susan M. Stokes entered 
into a contract with Binckley and Beasley for the sale 
of the property as alleged in the Bill of Complaint but 
denies that Susan M. Stokes either had or claimed the 
right to sell the property and in this connection avers 
the truth to be that the said Susan M. Stokes had for 
years desired to live in a different locality in the city 
of Tampa, and that Respondent Clifford G. Stokes had 
on various occasions suggested to her that if they 
could get a judicial sale of the property hereinbefore 
described that he would be willing to sell said property 
and either buy the said Susan M. Stokes a home in 
another location or build the said Susan M. Stokes a 
home in another location which would be agreeable 
with her as a place to live and give to her a life estate 
therein the same as she had in the property herein- 
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before described; that when the said contract was so 
made with the said Binckley and Beasley, the said 
Susan M. Stokes requested the Respondent Clifford G. 
Stokes to come to Tampa for the purpose of getting 
his consent to said sale and building the said Susan M. 
Stokes a new home in a different location; that the Re- 
spondent Clifford G. Stokes came to Tampa and agreed 
to sell the property hereinbefore described for the 
consideration of $30,000.00 and agreed to purchase 
Lot 2 of Block 1 of Richardson Place and to build said 
Susan M. Stokes a home thereon and to take title there- 
to in the said Clifford G. Stokes and to convey to the 
said Susan M. Stokes a life interest therein, at the same 
time agreeing with the said Susan M. Stokes that she 
might have the use of the income during her life from 
the proceeds of the sale of said property hereinbefore 
first described, after deducting the costs of buying 
the lot in said Richardson Place Subdivision and build- 
ing a new house thereon; that thereupon the old home 
was sold and the Respondent Clifford G. Stokes pur- 
chased the said lot in Richardson Place Subdivision 
and built a home thereon, taking title thereto in his 
name and conveying to his mother, Susan M. Stokes, 
a life estate therein; that the Respondent Clifford G. 
Stokes for the lot in said Richardson Place Subdivision 
and for the home erected thereon expended approxi- 
mately Fifteen Thousand Dollars therefor and has al- 
lowed the said Susan M. Stokes, up to the time of her 
death, the interest at the rate of eight per cent per 
annum on the difference between the cost of said 
house and lot and the purchase price of Thirty Thou- 
sand Dollars obtained in the sale of Riverside Sub- 
division home. 

The answer avers that Susan M. Stokes was fully 
aware of all the matters averred in the answer and ful- 
ly informed as to all transactions with reference to the 
sale of the Riverside lot and with reference to the pur- 
chase of the Richardson Place and building of the 
house thereon and of the taking of the title thereto in 
Clifford G. Stokes and of the giving of the life estate 
therein to Susan M. Stokes, and denies that any fraud, 
trickery or deceit was practiced and denies that there 
was any fraud or undue influence perpetrated or ex- 
erted upon Susan M. Stokes. It also denied that the 
Complainants had or are entitled to any claim of any 
estate in the Richardson Place or in any part of the 
proceeds derived from the sale of the Riverside proper- 
ty. 

The answer denies that any part of the money 
coming into the hands of Clifford G. Stokes as Agent 
for Susan M. Stokes was misappropriated, or not prop- 
erly accounted for. It denies that there was any ef- 
fort upon the part of Clifford G. Stokes to take any 
advantage of the complainants in his dealings with 
Susan M. Stokes. It denies that he was of the charac- 
ter which the Bill of Complaint represents Clifford G. 


Stokes to be, and denies that Clifford G. Stokes fraudu- 
lently obtained the notes representing the deferred 
payments on the Riverside property and avers that the 
same were delivered to him with full knowledge and 
consent of Susan M. Stokes with the understanding 
that they were the property of Clifford G. Stokes and 
that Clifford G. Stokes would account to her for her 
life time for the income derived from the proceeds 
of the sale of the property, after first deducting the 
costs of building the new home, and admits that Clif- 
ford G. Stokes borrowed $5,000.00 from the First Na- 
tional Bank of Tampa and pledged as collateral se- 
curity for said loan four notes in the sum of $5,000 each 
which were given by Binckley and Beasley, but avers 
that the $5,000 which was borrowed together with the 
$10,000.00 in cash paid by Binckley and Beasley was 
applied to buying the Richardson Place lot and build- 
ing the home thereon. It denies the insolvency of 
Clifford G. Stokes and denies any intention to cheat 
or defraud the complainants, or either of them, or to 
defeat any of their rights in the estate of Susan M. 
Stokes. 

The answer denies the right of the complainants to 
each and every item of relief prayed for, except to the 
right of an accounting for the moneys which came into 
the hands of Clifford G. Stokes as Agent for Susan M. 
Stokes. 

A Master was appointed and testimony was taken. 
Final decree was entered, as follows: 
“This cause having been submitted to the Court on a 


former day for a final hearing on the pleadings and testimony 
reported by the special master herein, and the Court having 
considered the same, and being otherwise fully informed in the 


premises, finds: 


FIRST—That the equities in this cause are against the 
Complainants and are with the respondents as to all maiters 
and things involved herein except on the question of an ac- 
counting on the part of the respondent, Clifford G. Stokes, as to 
his handling of the estate of Allen Banks Stokes, as Trustee and 
Agent for his mother, Susan M. Stokes. 

SECOND—tThat the testimony on the question of an ac- 
counting as to the handling of the Allen Banks Stokes estate 
by the respondent, Clifford G. Stokes, is so indefinite and un- 
certain that the Court cannot make a decree with reference to 
the same. 

WHEREUPON, IT IS ORDERED, ADJUDGED AND DE- 
CREED, That this cause, insofar as same involves an account- 
ing on the part of the respondent, Clifford G. Stokes, with ref- 
erence to his handling the estate of Allen Banks Stokes as 
Agent and Trustee for his mother, Susan M. Stokes, be and the 
same is hereby re-referred to George Gibbs, Esq., a practicing 
attorney at this bar, for the purpose of taking further proof 
as to said accounting, and said special master is directed to 
proceed with all convenient dispatch in the taking of such 
proofs and report the same to this Court without delay, the 
Court hereby retaining jurisdiction of this cause for the pur- 
pose of making a final adjudication as to said accounting. 

IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED, That the temporary restraining order issued here', 
directed to the First National Bank of Tampa and to Clifford 
G. Stokes, be and the same is hereby dissolved. 
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IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED, That the respondent, Clifford G. Stokes, is the sole 
owner in fee simple of the following described real estate, situ- 
ate, lying and being in Hillsborough County, Florida, to-wit: 

Lot Two (2) of Block One (1) of Richardson Plaée Sub- 
division, as per plat thereof recorded in Plat 1, page 140, in the 
public records of Hillsborough County, Florida, and that the 
Complainants, nor either of them, have any right, claim or in- 
terest therein. 

IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED, That the respondent, Clifford G. Stokes, is the sole 
owner of the notes given by S. R. Binckley and Joseph A. Beas- 
ley on account of the purchase price growing out of the sale 
of the following described lands, situate, lying and being in 
Hillsborough County, Florida, to-wit: 

Lot Ten (10) of Block Six (6) of Riverside Subdivision, as 
per plat thereof recorded in the office of the Clerk of the Cir- 
cuit Court of Hillsborough County, Florida, and that the Com- 
plainants herein have no right, title or interest in the same. 

IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED, That the respondent, Clifford G. Stokes, is the sole 
owner of any and all monies, collected by the First National 
Bank of Tampa on account of notes given by the said S. R. 
Binckley and Joseph A. Beasley in connection with the purchase 
of said Lot 10 of Block 6 Riverside Subdivision, and that the 
Complainants herein have no interest, claim or title thereto. 

IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED, That each and every of the prayers of the Com- 
plainants’ Bill herein be and the same is hereby denied, except 
insofar as the same relates to the question of the accounting as 
to the handling by Clifford G. Stokes as Agent and Trustee for 
Susan M. Stokes of the estate of Allen Banks Stokes, and for 
the purpose only of adjudicating the said accounting and cost, 
jurisdiction is hereby retained.” 

From this decree appeal was taken by the Com- 
plainants. 

There were 53 assignments of error. We think 
that all of the assignments of error may be disposed 
of by disposition of the first assignment of error, 
which was: “That the Court erred in rendering the 
final decree.” 

The record, when stripped of all incompetent and 
illegal evidence and having applied to it the legal pre- 
sumptions which obtain in regard to such transactions 
as are here under consideration, we think presents a 
case which falls far short of being sufficient to sus- 
tain the decree as entered herein, although we observe 
the well settled rule that the findings of the Chancellor 

will not be disturbed on appeal unless it is made clearly 
to appear that the same were erroneous. The decree 
appears to have been based very largely upon the ef- 
fect of a deed which was said to have been executed by 
Susan M. Stokes to Clifford G. Stokes, but which was 
not filed in evidence and which is not before this 
Court; and was evidently influenced by the testimony 
submitted by Clifford G. Stokes as a witness in his own 
behalf, testifying to transactions, agreements and un- 
derstandings between himself and Susan M. Stokes, his 
mother, then deceased, much of which testimony com- 
ing from him was incompetent and can not be given 
consideration for any purpose whatever by this Court. 

The allegations of the Bill of Complaint upon which 


the Appellants base their rights to the relief prayed 
were abundantly sustained by the legal proof as shown 
by the record. 

The Bill of Complaint alleges that a deed was 
made from Susan M. Stokes to Clifford G. Stokes in 
lieu of a mortgage which had been theretofore made 
to secure the sum of $625.00 and that the deed was to 
secure this sum, together with future advances to be 
made by Clifford G. Stokes to Susan M. Stokes and that 
the mortgage was then cancelled; that the deed was in 
effect a mortgage. 

The answer admits the making of the deed, but 
avers that it passed the absolute title in consideration 
of the discharge of the mortgage indebtedness and 
Clifford G. Stokes “would assume the burden of pay- 
ing the taxes and other assessments against the said 
premises and maintain repairs on the said premises 
and paying the electric light and telephone bills for the 
use and benefot of the said Susan M. Stokes * * * and 
the said Susan M. Stokes reserving a life estate there- 
in.” 

As the deed referred to does not appear in the rec- 
ord, we may only assume that such deed was made 
by the allegations of the pleadings and must determine 
the effect of the deed from those allegations together 
with the legal evidence in regard thereto. If the deed 
was intended to pass an absolute title then it would 
have been entirely idle to have included in the transac- 
tions an agreement on the part of Clifford G. Stokes 
to “assume the burden of paying taxes on said property 
and maintaining repairs on said premises.” 

The evidence shows conclusively that Mrs. Stokes 
never at any time considered this transaction, what- 
ever it may have been, as passing the absolute title to 
the property to Clifford G. Stokes. The undisputed 
evidence is that Clifford G. Stokes told one of the wit- 
nesses to the deed at the time she subscribed to same 
as a witness that the same was made to secure him in 
advances which he had made and was to make. The 
evidence shows conclusively that the consideration for 
which the deed was alleged to have been made was 
grossly inadequate. ‘fhe evidence shows that the 
grantee in the deed was the much beloved and great- 
ly trusted son of the grantor, a woman of little or no 
business experience, and that he exercised at all times 
a dominating influence over his mother and that in 
those times she trusted him to protect all her interests 
and to handle her affairs. 

In Alexander vs. Redrigusz, U. S. Rep. 20 Law 
Edition, 406, the Court say: “To give validity to a 
sale by a mortgagor to a mortgagee it must be shown 
that the conduct of the mortgagee was in all things 
fair and frank and that he paid for the property what 
it was worth.” And again, it is said: “He must take 
no advantage of the fears or poverty of the other 
party; that the mortgagor knowingly surrendered and 
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never intended to reclaim is of no consequence, if there 
is vice in the transaction.” 

In the same case it is said: “Where confidential 
relations exist between a debtor and the creditor and a 
conveyance is made by the debtor to the creditor it 
will be treated as a mortgage for the consideration of 
the deed as a debt; and this is the construction in 
equity of such a transaction. But the creditor may by 
affirmative proof rebut this presumptive case by show- 
ing that actual negotiations for sale took place and a 
valid and fair sale for adequate or reasonable price was 
made and that no advantage was taken of the needy 
circumstances of the debtor.” 


In Russell vs. Southard, U. S. Rep. 13, Law Edition, 
927, Mr. Justice Curtis delivering the opinion of the 
Court, says: It is the doctrine of this Court that when 
it is alleged and proved that a loan on security was 
really intended and the defendant sets up the loan as 
a payment of purchase money, and the conveyance as 
a sale, both fraud and vice in the consideration are 
sufficiently averred and proved to require a court of 
equity to hold the transaction to be a mortgage.” He 
then quotes, with approval, from Edrington vs. Harper, 
Ky. 3 J. J. Marshall, 355, as follows: “The fact that 
the real transaction between the parties was a borrow- 
ing and lending will whenever, or however, it may ap- 
pear, show that a deed absolute on its face was intend- 
ed as a security for money; and whenever it can be 
assertained to be a security for money it is only a 
mortgage, however artfully it may be disguised.” It is 
not needful for us to go beyond the portals of our own 
Court to find the established rule governing cases of 
this character. In Elliott vs. Conner, 63 Fla. 408; 58 
Sou. 241, Mr. Justice Whitfield, speaking for the Court, 
after quoting our statute then Sections 2494 and 2495 
of the General Statutes, now Sections 3856 and 3857 
Revised General Statutes, says: 

“Under these statutes a mortgagee acquires only a specific 
lien upon the property of the mortgagor that is covered by the 
mortgage, and an ‘instrument of writing conveying or selling 
property, either real or personal, for the purpose or with the 
intention of securing the payment of money,” which upon its 
face conveys title to property, may be subject to the provisions 
of the statute that it ‘shall be deemed and held a mortgage,’ if by 
extrinsic facts the statute is shown to apply; and in cases of 
doubt the instrument may when justice requires it be held to be 
in law a mortgage. The relations existing between the parties 
at the time of its execution may be considered in determining 
whether a deed of conveyance of land absolute on its face was 
intended to operate as a mortgage to secure the payment of a 
debt. Hull v. Burr, 58 Fla. 432; 50 So. Rep. 754; DeBartlett v. 
Wilson, 52 Fla. 497; 42 South Rep. 189; Conner v. Conner, 59 
Fla. 467; 52 South Rep. 727. 

“An absolute conveyance of property is in equity a mortgage 
if when made it was intended by the parties to be security for 
the payment of money. If when an absolute conveyance of 
property is made it is in legal effect a mortgage it remains a 
mortgage. Where a conveyance of property is absolute on its 
face, the burden of showing that it was when executed intended 


to be a mortgage to secure the payment of money is upon the 
grantor. The conduct of the parties and the circumstances 
under which the instrument was executed may be shown in 
evidence as bearing upon the intent and purpose of the parties 
to the transaction. The mere secret intention of either party as 
to the purpose of the instrument will not control. But if from 
all the facts and circumstances of the case it appears that the 
real purpose of the parties to an absolute conveyance of prop- 
erty was to secure the payment of money then due, and not the 
actual extinguishment of the debt, the conveyance will be 
regarded as a mortgage. In such a case the mortgagee may 
foreclose or the mortgagor may redeem. Where there is an 
existing debt which is not certainly extinguished by an absolute 
conveyance of property, and the amount of the debt is not fully 
known or ascertained, and the value of the property when con- 
veyed was considerably greater than the probable total indebted- 
ness would be when definitely ascertained, and there is evidence 
that the grantor intended the conveyance as a security for the 
debt and not an absolute sale and there was no proposition for 
the sale of the property, but the attending circumstances were 
such that the grantee must have understood the conveyance 
was intended by the grantor as security for the debt the instru- 
ment may be held a mortgage, especially when by so doing the 
instrument may be held a mortgage, especially when by so doing 
justice to both parties will be subserved. See 1 Jones on Mort- 
gages (6th Ed.) Sec. 265, et seq.” 

In Conner vs. Conner, 59 Fla. 467; 52 Sou, 727, the 

The Court say: 

“A deed absolute on its face may by parol evidence be 
shown to be a mortgage, and in cases of doubt the instrument 
should be held to be a mortgage. DeBartlett v. Wilson, 52 Fla. 
497; 42 South Rep. 189; Hull v. Burr, 58 Fla. 432; 50 South 
Rep. 754; Franklin v. Ayer, 22 Fla. 654. 

“An instrument must be deemed and held a mortgage, what- 
ever may be its form, if, taken alone or in connection with the 
surrounding facts and attendant circumstances, it appears to 
have given for the purpose or with the intention of securing the 
payment of money, and the mere absence of terms of defeasance 
cannot determine whether it is a mortgage or not.” 

In the case of Skeels vs. Blanchard the Supreme 
Court of Vermont, 81 Atlantic 913, Mr. Justice Mun- 
sen, delivering the opinion of the Court says: 


“When it is once established that a mortgage exists, the 
equitable right of redemption attaches to the transaction as an 
inseparable incident. No contemporaneous understanding, how- 
ever formally expressed or artfully concealed, will be permitted 
to deprive the debtor of this right. It can be defeated only by 
a subsequent agreement upon a further consideration. 


“The right of a mortgagee to become the purchaser of the 
equity is unquestioned, but the relations of the parties are such 
that the transaction will be carefully scrutinized. Russell v. 
Southard, 18 How. 139, 13 Law Ed. 927; Pough v. Davis, 96 
U. S. 332, 24 L. Ed. 775. The rule in such a case is said to be 
substantially the same as that prevailing when the deed of a 
beneficiary to his trustee is questioned. Villa v. Rodriquez, 12 
Wall. 323, 20 L. Ed. 406. 

“A conveyance of mortgaged premises by the mortgagor 
to the mortgagees will be regarded as a mere change in the 
form of the security, unless it clearly and unequivocally appears 
that both parties intended that it should operate as a bar to the 
equity of redemption. Ennor v. Thompson, 46 III. 214. See also 
Bradbury v. Davenport, 114 Cal. 593, 46 Pac. 1062, 55 Am. St. 
Rep. 92; Hall v. Hall, 41 S. C. 163, 19 S. E. 305, 44 Am. St. Rep. 
696. When premises have been mortgaged to secure a debt, 
subsequent transfers of property on account of the debt are to 
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be regarded prima facie as securities, and subject to the right 
of redemption. 3 Lead. Cas. Eq. 444. It is evident from these 
authorities that the rule which requires more than a prepon- 
derance of evidence to establish an absolute deed as a mortgage 
cannot be applied to a deed covering premises already mortgaged 
by the grantor to the grantee without overruling a long estab- 
lished rule pertaining to the equity of redemption.” 

In the case of Lynch v. Lynch a case decided by 
District Court of Appeals, Third District of California, 
and re-hearing denied by the Supreme Court of Cali- 
fornia, reported 135 Pacific 1101,:Mr. Justice Hart, 
speaking for the Court in the opinion, says: 


“But the further point is urged that the consideration for 
the land was shown to have been inadeuate when compared to 
its actual value at the time of the transfer, and that this cir- 
cumstances, viewed in connection with certain declarations which 
were shown to have been made by the defendants in opposition 
to the theory that the conveyance involved an absolute transfer 
of the property and considered also in connection with the fact 
that the parties sustained the relation of parent and children, 
from which relationship the presumption arises that in the 
transaction a confidential relation subsisted between them, was 
sufficient to turn the scale in favor of the theory that the deed 
was intended not as a sale of the land but to have the effect only 
of a lien to secure the defendants reimbursement for the money 
advanced by them to their father. Inadequacy of consideration, 
where shown, is an element which is always given great weight 
by the equity in determining whether a transaction involv- 
ing the transfer of valuable property by one to another is un- 
conscientious or constructively fraudulent or perhaps as tending 
to prove actual fraud. Indeed, it has always been looked upon 
by such courts as sufficient to create a strong suspicion that the 
transaction has not been characterized by good faith in the 
party securing benefits thereby and to cast upon him the burden 
of making it perfectly clear that it was in all respects honest 
and fair and just to the grantor. And where to the circumstance 
of inadequacy, of consideration is added the circumstance that the 
parties to the transaction stand in a confidential relation toward 
each other or are so connected in blood as that the presumption 
arises that such a relation exists between them (Nobles v. 
Hutton, 7 Cal. App. 14, 23, 93 Pac. 289, and cases therein cited), 
a case for the invalidation of the contract or transaction is, 
in the eyes of a court of equity, well-nigh complete.” 

We could fill many pages with the citations of au- 
thorities supporting the rule which we have quoted 
with approval supra. The law as enunciated in the 
cases referred to should be applied in the instant case 
and, being so applied, we must hold that the deed re- 
ferred to, executed by Susan M. Stokes to Clifford G. 
Stokes and purporting to convey “Lot 10 of Block 6 
of Riverside Sub-division, as per plat thereof recorded 
in the office of the clerk of the circuit court of Hills- 
borough County, Florida,” was a deed given in lieu of 
a mortgage theretofore existing and was for the pur- 
pose of securing the same indebtedness for which the 
mortgage had been given, together with future ad- 
vances to be made by Clifford G. Stokes, and that 
such deed was in law and equity a mortgage; that from 
the proceeds of the sale of such property Clifford G. 
Stokes was and is entitled for reimbursement for the 
amount of the original loan, together with the ad- 


vances, if any, thereafter made from his private funds 
to Susan M. Stokes. 

Having so held, it necessarily follows that we must 
hold the conveyance of “Lot 2 Block 1 of Richardson 
Place Sub-division, as per plat thereof recorded in plat 
book 1, page 140, in the public records of Hillsborough 
County, Florida” to have been a deed of conveyance in 
trust to Clifford G. Stokes for the use and benefit of 
Susan M. Stokes, her heirs and assigns, and that 
Clifford G. Stokes now holds the legal title to the said 
lot in trust for himself and the other heirs of Susan 
M. Stokes and that he holds the residue of the pro- 
ceeds of the sale of the above described Riverside lot 
likewise in trust for himself and the other heirs of 
Susan M. Stokes. It is therefore ordered that that 
part of the decree which reads as follows: : 

“WHEREUPON, IT IS ORDERED, ADJUDGED AND DE- 
CREED, That this cause, insofar as same involves an accounting 
on the part of the respondent, Clifford G. Stokes, with reference 
to his handling of the estate of Allen Banks Stokes as agent and 
Trustee for his mother, Susan M. Stokes, be and the same is 
hereby re-referred to George Gibbs, Esq., a practicing attorney 
at this bar, for the purpose of taking further proof as to said 
accounting, and said special master is directed to proceed with 
all convenient dispatch in the taking of such proofs and report 
the same to this Court without delay, the Court hereby retaining 
jurisdiction of this cause for the purpose of making a final 
adjudication as to said accounting.” 
be and the same is hereby affirmed. All the remainder 
of said decree is revised, with direction for such fur- 
ther decrees and accountings as may be required not 
inconsistant with this opinion and that the costs of 
this appeal shall be taxed against Clifford G. Stokes. 
Affirmed in part; 

Reversed in part. 


ELLIS, C. J., and WHITFIELD, J., Concur in the 
Opinion filed October 26, 1927. 

TERRELL and STRUM, J. J., dissent. 

BROWN, J., not participating. 


J. T. Swinney and M. G. Harrison, 

Appellants, 
Vv. Charlotte County. 

The Florida Land and Mortgage 

Company, Limited, a corporation 

Charles Townsend Murdock, 

Leonidas Moreau Lawson, Jan Ann 

Langerhuisen, Alexander Crum 

MacLea, Henry John Broughton 

Kendall, Charles Duane Willard, 

James H. Schumaucher, W. A. Cochran, 

Charles H. Cochran, Helen Cochran 

Stratton, Covey’s Florida 

Plantation Company, Incorporated, 

W. M. Bent, Alfred T. Holleyman, 

Thomas H. Bolshaw, O. H. Parks, 

W. H. Simmons, Charles Taylor, 

Stephney Austin David Whalton, 
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M. C. Harris, Salaries & Lumdey, 
heretofore co-partners, H. B. 
Claflin Company, a Florida Cor- 
poration, T .C. Parker, Abraham 
Vestburg, Olive W. Brown and 
©. G. Brown, 

Appellees. 
PER CURIAM. 

This case is before the Court on motion to dismiss 
the appeal filed by council appearing specially for that 
purpose only. There are four grounds presented ini the 
motion, as follows: 

“1. Because no entry of appeal in this cause was ever en- 
tered in the Chancery Order Book by the Clerk of the Circuit 
Court for Charlotte County, Florida, as required by law. 

“2. Because the purported notice of appeal was not upon 
being filed in the said Clerk’s office entered forthwith in the 
Chancery Order Book by him as required by law, but that 
such purported notice was filed in said Clerk’s office on the 4th 
day of July, A. D. 1927, and was not until August 27th, 1927 
entered by him in the Chancery Order Book. 

“3. Because less than thirty days elapsed between the 
recordation of the purported notice of appeal in the Chancery 
Order Book by said Clerk, and the return day of this appeal. 

“4. Because no sufficient notice of said appeal has ever 


been given to these appellees to give this Court jurisdiction of 
this cause or appellees.” 


In Carrison vs. Parsons, 41 Fla. 143; 25 Sou. 336; 
it was held: 


“The appellee can, if he chooses, waive the formal record 
of the entry of appeal and can submit himself to the jurisdiction 
of the Supreme Court by voluntary appearance, notwithstanding 
a failure to record the notice of appeal.” 

In Ray vs. Trice, 48 Fla. 297; 37 Sou. 582, this court 
say: 

“Where an appellee appears generally in Supreme Court 
and moves to dismiss the appeal upon grounds other than those 
relating solely to the jurisdiction over his person, he can not 


be permitted to question the sufficiency of the record entry 
of appeal.” 


In this case although the appellees have appeared 
solely for the purpose of moving to dismiss this ap- 
peal, they have not confined their motion solely to the 
question of the jurisdiction of the court over their 
persons, but in ground No. 4 of their motion they have 
questioned this jurisdiction of the court as to the 
cause as well as to the persons of the appellees and 
have thereby placed themselves in the status of hav- 
ing entered a general appearance and brought them- 
selves within the jurisdiction of the court. The mo- 
tion to dismiss should be denied and it is so ordered. 
Denied. 


WHITFIELD, P. J., and TERRELL and BUFORD, J. J. 
Concur. 

ELLIS, 'C. J., and STRUM and BROWN, J. J. Concur in 
the Opinion filed October 18, 1927. 


Atlantic Coast Line Railroad 
Company, a corporation, 


Plaintiff in Error, 
Vv. Orange County. 
On Petition for Re-hearing. 
The State of Florida, ex rel. 
Railroad Commission, 
Defendant in Error. 
PER CURIAM. 

Under the statute the imposition of a fine by the 
railroad Commissioners for a violation of a Railroad 
Commission rule or order by a railroad company, con- 
statutes prima facie a liability in an action by the com- 
mission in the name of the State to recover the fine 
imposed. Sec. 4645, R. G. S. The Statute also pro- 
vides that every rule, regulation, schedule or order 
made by the railroad commissioners “shall be deemed 
and held to be within their jurisdiction and powers 
and to be reasonable and just and such as ought ‘o 
have been made in the premises and to have been pro»)- 
erly made and arrived at in due form of procedure aiid 
such as can and ought to be executed, unless the con- 
trary plainly appears on the face thereof be made ‘to 
appear by clear and satisfactory evidence, and shall 
not be set aside or held invalid unless the contrary 
so appears.” Sec. 4618 Par. 13. 

The statute does not purport to give to an order of 
the railroad commission a fine for violation of a rule 
or order of the commission, the effect of a judgment or 
decree of a court, but it expressly provides for a judi- 
cial action to recover a fine imposed. Under tive 
statute the declaration states the order imposing a 
fine, with an averment that the defendant is indebtod 
to the plaintiff State in the amount of the penalty im- 
posed with interest. The Statute provides that there 
shall be no “general issues”, but the pleas shall pro- 
vide that there shall be no “general issues,” but the 
please shall specifically set forth the particular <e- 
fenses to the action; and no defense which existed 
prior to the day of hearing before the commissione’s, 
and which was not made before them, shall be per- 
mitted in the action. This contemplates a judicial trial 
of issues made on particular defenses that were pre- 
sented at the hearing before the commissioners or on 
other permissible issues, to determine the validity of 
the order imposing the fine. 

The declaration alleges that the defendant company 
was charged by the railroad commissioners with hav- 
ing violated Rule No. 24, Section 3, Rules and Regula- 
tions of the railroad commissioners, in that the defend- 
ant company in September, 1924 “abolished and re- 
moved its depot at Beresford, Florida, without authori- 
ty granted by said railroad commissioners; that on 
notice and hearing the commission adjudged that the 
defendant company in September 1924 “closed, abolis'- 
ed and removed its depot at Beresford, Florida, without 
first having secured permission so to do from the Rail- 
road ‘Commissioners” as provided by said Rule, and 
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therefore imposed the fine under the statute, which is 
section 4645 Rev. Gen Stats.—Exhibit “B” made a part 
of the declaration states that at the hearing before the 
railroad commissioners, the defendant company in its 
response, set among other defenses the following: 
“(b) That the Atlantic Coast Line Railroad Company 
denies it has done any act in connection with the 
situation at Beresford, Florida, in any way infring- 
ing upon the provisions of section 4645 of the Revised 
General Statutes of the State of Florida.” The de- 
fendant company’s fourth plea “denies that during the 
month of September, 1924, or at any other time, that 
it closed, abolished and removed its depot at Beresford, 
Florida.” In view of the statutory burden cast upon 
the defendant company to make it “appear by clear 
and satisfactory evidence,” that the order imposing 
the fine that is sued on, is not “such as ought to have 
been made in the premises,” and in view of the allega- 
tions of the declaration, the fourth plea was in effect 
an averment that the defendant company had not dur- 
ing the month of September 1924, or at any other time, 
closed, abolished and removed its depot at Beresford, 
Florida, as alleged by the commissioners at the hear- 
ing. This is not a “general issue,’ but is a specific 
averment of a particular defense to the action, and is 
in accord with one of the defenses that the plaintiff 
alleges was interposed by the defendant at the hear- 
ing before the railroad commission. “The particular 
defense” that is “specifically set forth” in the plea 
negatives an essential element to the validity of the 
order imposing the fine that is sued on. If the defend- 
ant company had not “closed, abolished and removed 
its depot at Beresford, Florida,” as alleged, it had a 
right to so “make it to appear by clear and satisfactory 
evidence ;” and as a predicate for the proof the plea has 
“specifically set forth the particular defense to the 
action,” that is brought to recover the fine imposed. 

The demurrer admits the averments of the plea 
and such admission for the purposes of the pleading is 
sulficient to make it appear that the order imposing 
the fine was not “such as ought to have been made in 
the premises” and was not “properly made and arrived 
at in due form of procedure.” Clearly the demurrer to 
the fourth plea should have been overruled. 

Rehearing denied. 


WHITFIELD, P. J. and TERRELL and BUFORD, J. J. 
concur. 


ELLIS, C. J. and STRUM and BROWN, J. J., concur in 
the opinion, filed October 18, 1927. 


Carter Bloodgood, 
Plaintiff in Error, 


State of Florida, . 
Defendant in Error. 


PER CURIAM. 


27 


The plaintiff in error was convicted under the third 
count of an information charging him with the crime 
of being accessory before the fact of the larceny of a 
Ford automobile. The only assignment of error is 
that the Court erred in failing to grant motion for a 
new trial. One of the grounds of the motion for new 
trial was that there was no evidence to support the 
verdict rendered by the jury. 


It is well settled that where there is substantial 
evidence to support the verdict of the jury and there 
is no showing that the verdict of the jury was influenc- 
ed by anything outside the evidence, this Court will 
not reverse the judgment, although the record shows 
conflicting evidence, and although the jury under all 
the evidence might reasonably have arrived at some 
other verdict. 

In this case, however, a careful consideration of 
the record discloses no evidence sufficient to consti- 
tute a basis for the verdict rendered. And, therefore 
it becomes the duty of this Court to reverse the 
judgment which was entered against the defendant 


upon the evidence as shown by the record and it is so 
ordered. 


Reversed. 


ELLIS, C. J. and WHITFIELD, TERRELL, STRUM 
and BUFORD, J. J. Concur. 


Leo J. Coyle and Anna N. Coyle, 
his wife, and Philip Hanick, 

also known as Philip Henick, and 
Jane Hanick, his wife, (name Jane 
fictitious; real first name un- 
known to Complainant, 


Appellants, 


Vv. Dade County 
S. Bobo Dean Corporation, 


a Florida Corporation, 
Appellee. 
PER CURIAM. 

In this case suit was brought to foreclose a mort- 
gage, the bill being filed on June 30th, 1927. On July 
18th, 1927 notice of application for a receiver in aid of 
foreclosure was filed. On August 4th 1927 an order 
was made appointing a receiver of the property de- 
scribed in the mortgage, together with all the rents, 
income and profits thereof. The receiver was required 
to take possession of the property and collect the rents, 
income and profits therefrom and take hold and man- 
age the property during the pendency of the action 
subject to the further order of the court. 

On the 8th day of August the Respondents filed 
their notice of appeal from the order appointing the re- 
ceiver and also applied for an order of supersedeas 
which was granted and the bond fixed at $2,000.00. 
The Chancellor within his legal authority to grant a 
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supersedeas on appeal from an interlocutory order, 
fixed the conditions of the supersedeas and thereby 
limited its effect not to stay or delay the proceedings 
in the main suit in the court below. This brings the 
entire record before this Court. 

The Bill of Complaint contains adequate allegations 
to entitle Complainants to the equitable relief prayed. 

The case comes before this Court at this time upon 
a motion for increase of the supersedeas bond, it being 
alleged that the property involved is of the value of ap- 
proximately $100,000.00. 

The supersedeas on appeal from the order appoint- 
ing the receiver under the facts above stated will not 
be held to stay the proceedings of the suit in the court 
below, but only operates to prevent the functioning of 
a receiver and suspends the effect of the order ap- 
pointing the receiver until disposition of the appeal in 
this Court, or until the case is otherwise disposed of in 
the court below. 

It appears from the allegations of the motion pend- 
ing before this Court thata bond in the sum of $2,000.00 
is adequate to protect the complainant from any loss 
which might be sustained by reason of the suspension 
of the interlocutory order appointing the receiver and 
as the supersedeas of this order does not affect the 
rights of the parties to otherwise proceed with the 
litigation the same as if no interlocutory order had 
been made, the motion for increase of supersedeas bond 
is denied. 

It is so ordered. 

WHITFIELD, P. J. and TERRELL and BUFORD, J. J. 
Concur. 
ELLIS, C. J. and STRUM, J., Concur in the Opinion. 


O. R. Omohundro, et al., 
Appellants, 


Vv. Direct Appeal. 
Allie Jeannette Wilkins, and 


her husband, V. D. S. Wilkins, 
Appellees. 
Duval County. 
Allie Jeannette Wilkins, joined 
by her husband, V. D. S. Wilkins, 
Cross-A ppellants, 
Vv. Cross Appeal 
O. R. Omohundro, et al., 
Cross-Appellees. 
PER CURIUM. 

We have here a direct appeal and a cross appeal by 
the same parties affecting identical subject matter. 
The direct appeal is from an order sustaining the de- 
murrer of appellees, Allie Jeannette Wilkins and her 
husband V. D. 8S. Wilkins, to the bill of complaint for 
partition exhibited against them by appellees Glen and 
Bull. The cross appeal is from an order denying the 


application of cross appellants for the appointment of 
a receiver to sell the timber and pay taxes on the lands 
involved in this litigation and denying the application 
of cross appellants for a temporary restraining order 
to prevent the issuance of a tax deed to A. R. Carver 
covering the said lands. 

The first question presented for our consideration 
relates to the taxation of costs in the case of Miller et. 
al. vs. Stokes et. al. decided in the Circuit Court of 
Polk County, September 18, 1924. 

The final decree in Miller et. al. vs. Stokes et. al. 
was for specific performance and it was further de- 
creed that in the event the defendants failed within 
five days to make deed, the commissioner named in 
the decree was required to do so. Pursuant to that 
part of the final decree awarding costs the Clerk on the 
date of said final decree assessed the costs in the sum 
of $68.99 on which execution was issued and appell- 
ants equity in lands and timber valued at $1,000,000 
was sold for $100 to satisfy said costs. Appellants de- 
murrer attacks the validity of this sale and the deed 
executed pursuant thereto. 

It is contended by appellants that this sale was 
void and conveyed no title because the said cost was 
not adjudicated and made a part of the final judgment 
by the Court but was assessed as a mere ministerial 
act by the Clerk and that the said costs could not be 
properly taxed until it was known whether the com- 
missioner named in the decree with authority to exe- 
cute a deed in the event that the defendants should fail 
within five days to do so would be called upon to make 
said deed. 

That part of the final decree in Miller ct. al. vs. 
Stokes et al. assessing the costs is as follows: It is 
further ordered, adjudged, and decreed that the Clerk 
of this Court tax and assess the costs in this suit ex- 
pended, and that the said complainants, J. T. Miller, 
Addie Malloy, Angus Patterson Malloy, Benjamin 
Swann Malloy, and John West Malloy, do have and re- 
cover of and from the defendants, Edgar Eugene 
Stokes, Allie Jeannette Wilkins (nee Stokes) and V. D. 
S. Wilkins, her husband, the amount of said costs. 

We do not think that part of the final decree in 
Miller et. al. vs. Stokes et. al. so quoted and which was 
designed to assess the costs in said cause was a suf- 
ficient compliance with the law and rules of practice 
in this State relating to such matters and if it had 
been we think that under all the facts shown to exist 
in this case, appellants were entitled to definite and 
specific notice of the assessment thereof and the exe- 
cution and sale therein. It is true that the manual or 
physicial act of assessing costs is in its nature clerical 
and may be performed by the Clerk but our statutes 
affecting the subject matter clearly indicates that the 


amount of the costs must be adjudicated by the Chan- 
cellor. 
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As to the appeal we find nothing in the record war- 
ranting the appointment of a receiver for the purpose 
therein named. We think however that the temporary 
restraining order prohibiting the issuance of a tax 
deed to A. R. Carver describing the lands in litigation 
should have been granted as there appears to have been 
no attempt whatever to comply with the law in the is- 
suanee of the tax certificate or certificates to Carver 
as a basis for said deed. The said certificates were 
therefore void and ineffectual as a predicate for title. 

It follows that the decree of the Chancellor on the 
direct appeal is reversed. On the cross appeal the de- 
cree of the Chancellor refusing the appointment of a 
receiver is affirmed but that part of said decree deny- 
ing a temporary restraining order prohibiting the is- 
suance of a tax deed to A. R. Carver is reversed. 
Affirmed in part. 

Reversed in part. 
WHITFIELD, P. J., nd TERRELL and BUFORD, J. J., 
Concur. 


ELLIS, C. J.. and STRUM and BROWN, J. J., Concur 
in the Opinion. 


James S. Richards, Grace H. 
Richards, Lamar Thistlethwaite 
and Mayme C. Thistlethwaite, 


Appellants, 
Vv. Broward County 
S. Mindlin and Matilda Mindlin, 
his wife, A. Rosen, Thomas Dixon 
and Rose Dixon, his wife, 
Appellant, 
HARRISON, Circuit Judge. 

Complainants filed their bill in the Circuit Court 
of Broward County seeking the specific performance 
of an ‘alleged contract to convey certain lands alleged 
to be owned by defendants. 


General and special demurrers were filed by defend- 
ants and from the order sustaining the demurrer and 
subsequently dismissing the bill upon Complainants 
failure to amend within the time allowed by the court 
the bill was dismissed. From these orders the appeal 
was entered. 

For the purpose of considering the merits of this 
bill, should it be granted that the bill of complaint 
sets forth and alleges the existence of a binding agree- 
ment or contract to convey and that appellants, who 
were complainants in the court below, had performed 
the matters and things to be by them performed, still 
the bill of complaint was fatally defective in the tol 
lowing particulars: 

The bill of complaint alleges “that complainants 
were ready and willing to make the first payment and 
execute the notes and mortgage to be given by them 
When said defendants paid the State and County taxes 


assessed against said land for the year 1924, which 
were then due and payable and constituted a lien 
against said land, and when said defendants caused to 
be dismissed a certain suit then pending against them 
in the Chancery side of this court instituted by one 
S. B. Jones and involving the land described in the bill, 
but that said defendants failed and refused to pay said 
taxes and to dismiss or caused to be dismissed said suit 
or to make any attempt so to do, but on the contrary 
had recalled their deed.” 

The bill then alleges further: 


“That appellants had always been and were then willing 
and ready to comply with the terms of the sale and purchase on 
their part to be performed and complied with as soon as-said 
defendants delivered to them a properly executed warranty deed 
of conveyance conveying said land free and clear of all incum- 


brances, which your Orators aver said defendants can do.” 


It is evident from the above allegation that if the 
defendants were able to deliver title clear and free 
from any incumbrance by the execution of a warranty 
deed in proper form, then complainants were not justi- 
fied in refusing to accept the deed tendered, a copy of 
which is attached and made a part of the bill, for same 
appears to be in regular form. 

On the other hand, in the allegation of the bill that 
a suit was pending in the Circuit Court of Broward 
County against defendants below, being a suit by S. B. 
Jones, there is nothing shown by which the court 
might determine from the bill what was the nature 
of the suit and whether or not as concluded by com- 
plainants mere allegation of a conclusion, the defend- 
ants were in fact able to have the said suit dismissed. 


Experience has clearly shown and established that 
ordinarily the defendant in a suit or action is not at 
liberty to dismiss a suit pending against him at will. 

It was said by this court in Knox et. al. v. Spratt 
and Barnett, 19 Fla. 817: 

“Where the case made by the bill of the purchaser against 
the vendor for specific performance shows that the vendor can 
not make a good title, and the purchaser does not ask to have 
decree for such title as the vendor may have, but only for a 


good title, specific performance not being in the power of the 
vendor, the court will not decree it.” 


Also see Beekman v. Sontagg Inv. Co. 64 So. 948. 

The bill in the particular above mentioned stating 
only the conclusion of the pleader and failing to state 
that it was within the power of the defendant to re- 
move the cloud on his title was subject to demurrer and 
there was no error in sustaining the same. 

The order sustaining the demurrer is affirmed. 
PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing Opinon prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered ordered and adjudged by 
the Court that the order of the Circuit Court in this 
cause be, and the same is hereby affirmed. 
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ELLIS, C. J. and WHITFIELD, TERRELL, STRUM, 
BROWN and BUFORD, J. J. Concur. 


Susie B. Crimsley as Adminstratrix 
of the Estate of J. C. Crimsley, 
deceased, and individually, and 
Dennis Crimsley, Milton Grimsley, 
Claude ‘Crimsley and Willie Clifton 
Crimsley, Minors, J. F. McClelland, 
Mrs. Eliza Grobe, J. B. Smith and 
Joe Green, 

Appellants, 

Vv. Seminole County. 
Phil Rosenberg, and H. E. Robinson 
and T. F. Samuel, co-parteners, 
Appellees. 

THOMAS, Circuit Judge. 

On the 10th day of October, 1924, Phil Rosenburg 
filed in the Circuit Court of Seminole County, Florida 
his bill of complaint seeking to forclose a certain mort- 
gage given by J. C. Crimsley and Susie Crimsley, his 
wife, to secure the payment of a promissory note for 
$1850.00 which was due June 29th, 1924. It appears 
that subsequent to the execution of the note and mort- 
gage and prior to the institution of the suit the mort- 
gagee, J. 'C. Crimsley, died, Complainants in the bill of 
complaint alleged that there was no personal estate 
out of which the debts of J. C. Crimsley could be paid, 
consequently the foreclosure suit was maintained 
against the widow and minor heirs of deceased, as well 
as certain defendants claiming an interest in the mort- 
gaged property junior to the claim of the complainant. 

In the first assignment of error appellants ques- 
tion the order of the Circuit Court entered January 16, 
1925, appointing an examiner to take and report the 
testimony in said cause. At the time of the appoint- 
ment of the examiner no guardian ad litem had been 
appointed by the Court and of course, as to the minor 
defendants, the cause was not at issue. The guardian 
ad litem was not appointed until February 3rd, 1925, 
and on the same day he qualified by taking the oath, 
and filed an answer on behalf of said minor defend- 
ants stating “that he had carefully examined the files 
in said cause and has referred to the records upon 
which the facts set forth in the bill of complaint are 
based, and that so far as he can learn from careful in- 
vestigation from the matters set forth in this bill, the 
facts therein stated are true.” 

Section 3135 of the Revised General Statutes of 
Florida provides: 


“Testimony to be taken after issue shall be taken upon 
commission as hereinbefore provided, or before an examiner 
to be appointed by the court, or orally before the court.” 


There is clearly no occasion for the appointment of . 


an examiner to take testimony upon the pleadings un- 
til an issue is presented, and in the instant case no is- 


sue was presented on behalf of the minor defendants 
ants until the answer of the guardian was filed. The 
appointment of a guardian ad litem is no empty for- 
mality. He is designated by the court for the definite 
and positive purpose of safeguarding the rights of his 
wards by filing such pleadings as may be necessary or 
appropriate, nor can it be anticipated that he will file 
an answer merely stating that he has no defense ‘0 
present. This court has said in Parrish et. al. v. Haas, 
67 So. 868, that where it was made known to the Court 
that a party to the cause was an infant “It thereupon 
became the duty of the court to see that the interests 
of the minor were protected’ and that the court under 
such circumstances “should have appointed a guardian 
ad litem and directed him to file such pleading as wis 
necessary.” 

In Knights of Pythias et. al. v. Henry, 99 So. 557, 
this court decided: 

“Infant defendants are entitled to the special protection of 
courts of chancery, and a guardian ad litem cannot admit or 
waive anything adverse or prejudicial to them. Questions of 
jurisdiction, or proof by competent evidence of material issues 


or of procedure in accordance with established rules cannot, as 
against infant defendants, be waived.” 


We think that the entry of the order appointing an 
examiner in this cause before the appointment of thie 
guardian ad litem was erroneous. . 

By their second assignment of error appellants con- 
tend the final decree was erroneously rendered March 
2, 1925, because the time for the taking of testimony 
had not expired. The answer of the guardian ad litem 
having been filed February third, time for taking testi- 
mony as to the minor defendants expired three months 
thereafter, or May third. Equity rule 71. 

“It is an established rule that a guardian ad litem 
cannot admit or waive anything adverse or prejudicial 
to the infant, and has no power to bind his ward by the 
admission or waiver of anything.” Mote v. Morton, 41 
So. 607. See also Knights of Pythias et. al. v. Henry 
cited above. 


In view of these decisions we think this assignment 
is well taken. 


The third assignment of error raises the question 
of the legality of the service of process on the minor 
defendants. The return of the sheriff is as follows: 

“Received this writ on the 10th day of October, A. D. 1124 
executed same in Seminole County, Florida, on the 18th day of 
October. 1924, by delivering a true copy thereof to Susie B. 
Crimsley, as Administratrix, and on her individually, and Claude 
Grimsley, Milton Grimsley, Dennie Grimsley, Willie Grimsley, 
J. F. McClellant and Joe Green at said time exhibiting this ‘he 
original writ making contents therein well known to each of 
them. The within named Elizabeth Grobe and husband not found 
in Seminole County, Florida.” 

An examination of Section 1 of Chapter 7853, Acts 
of 1919 reveals the following language: 


“The Courts of this State shall obtain jurisdiction of minors 
when the original writ of subpoena in Chancery or summons :( 
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respondendum in common law sections, as the case may be, is 
served by reading the writ or summons to be served to the 
minor or minors to be served, and also to the guardian or other 
person in whose care or custody such minor or minors may be, 
or by a delivery of a copy thereof to such minor or minors, and 
to his, her, or their guardian or other person in whose care or 
custody such minor or minors may be, and by further serving 
the writ or summons upon the guardian ad litem thereafter ap- 
pointed by the court to represent said minor or minors. Provid- 
ed that service or process on the guardian ad litem may be 
dispensed with such guardian ad litem voluntarily appears in 
and proceeding in which he may have been appointed to act as 
guardian ad litem for any minor or minors.” 


While it is true that a guardian ad litem was ap- 
pointed for the infant defendants in this case and filed 
an answer in their behalf, it does not appear from the 
sheriff’s retur nthat any service of summons was had 
upon their “guardian or other person in whose care or 
custody such minor or minors may be.” 

The service of process was therefore invalid and 
this imperfection was not corrected by the answer of 
the guardian ad litem. The decree, in the absence of 
jurisdiction of the Court, was void, as to such minors. 

By their fourth and fifth assignments of error the 
appellants contend that the lower court erred in rend- 
ering its final decree because the examiner did not give 
notice of the filing of his report and because the report 
had not been on file for thirty days prior to the entry 
of the final decree. In support of this they cite Equity 
Rule Number 84: 

“The master, as soon as his report is ready, shall 
return the same into the clerk’s office, and the day of 
return shall be entered by the clerk in the order book. 
The parties shall have one month from the time of fil- 
ing the report to file exceptions thereto; and if no ex- 
ceptions are within that period filed by either party, 
the report shall stand confirmed on the next rule day 
after the month is expired, if not sooner confirmed 
by the special order of thé judge or court. If excep- 
tions are filed, they shall stand for hearing before the 
court upon reasonable notice by either party. And in 
order to prevent exceptions to reports from being filed 
for frivolous causes, or for more delay, the party whose 
exceptions are overruled, shall, for every exception 
overruled, pay costs to the other party and for every 
exception allowed, shall be entitled to costs—the costs 
to be fixed in each case by the court or judge.” 

The evident purpose of the requirements that the 
master give notice of the filing of his report and that 
the report remain on file for thirty days is to allow 
parties to the suit to take exception to his findings. 

Obviously in this case the strict adherence to those 
provisions was unnecessary, in as much as the examin- 
er had no power to make findings, and there was noth- 
Ing to which exceptions could have been taken. 

In the sixth assignment of error it is pointed out 
that in the final decree the court did not determine the 
priorities of the interests of the defendants, J. F. Mc- 


Clelland, Mrs. Elizabeth Grobe, J. B. Smith and Joe 
Green. The bill of complaint alleges: 

“Your orator would further show unto the Court that the 
defendants Mrs. Elizabeth Grobe and Grobe, her 
husband, whose residence is Orlando, Orange County, Florida, 
J. B. Smith, whose residence is Orange County, Florida, J. F. 
McClelland, whose residence is Seminole County, Florida, and 
Joe E. Green, whose residence is Seminole County, Florida, have 
or claim to have some interest in the aforesaid mortgage pre; 
mises, but your orator alleges that any interest they or any 
of them have in said mortgage premises is subordinate and in- 
ferior to the lien of your orator as herein set forth, and such 
interest, if any, of the said defendants, or any of them, is sub- 
ject to the superior lien of your orator.” 


It no where appears in the report of the Examiner 
that any testimony was taken relative to the outstand- 
ing claims of the defendants, J. F. McClelland, Mrs. 
Elizabeth Grobe, J. B. Smith and Joe Green. The 
Court, however, in its final decree found that all ma- 
terial allegations of the bill had been established by 
comptent evidence and that the equities were with the 
complainant. A decree pro confesso had been entered 
against the defendants, McClelland, Grobe and Green, 
but the defendant Smifh had answered denying that 
his interest in the mortgage premises was subordin- 
ate to that of the complainant and to this answer com- 
plainant filed a replication. We think that in these 
circumstances the entry of the final decree against 
J. B. Smith was erroneous. 

The seventh assignment of error is predicated upon 
the delay in recordation of the final decree until nine 
days after first publication of notice of sale thereunder. 
The final decree was signed March 2nd, 1925, and pro- 
vided that upon failure of the defendants, Susie B. 
Grimsley, individually, and as administratrix to pay 
the complainant within five days the amount adjudged 
to be due, the Special Master appointed in the final 
decree should sell the mortgaged property and should 
“give notice of the time and place of sale by publica- 
tion once each week for four consecutive weeks.” There 
is no statutes in this state fixing the time of notice of 
sales in mortgage foreclosures, hence the conditions of 
the sale were necessarily determined in this final de- 
cree. The final decree did not become effective until 
it was recorded in the chancery order book. 

“Signing and Recording of————Decrees in equity 
may be signed by the judge when pronounced, and 
shall be recorded in the Chancery Order Book of the 
court without any other enrollment. And no process 
shall be issued or other proceedings had on any final 
decree or order until the same shall have been signed 
and recorded as aforesaid.” Sec. 3160 Revised Gener- 
al Statutes of Florida as amended by Chapter 8574 
Laws of Florida, Acts of 1921. 

This court has held the provisions of this Statute 
mandatory as quoted in Tompkins v, Tompkins, 112 
So. 766, from Wilmott v. Equitable Building and Loan 
Association, 44 Fla. 815, 33 So. 447. 
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“Decrees in equity may be signed by the judge when pro- 
nounced and shall be recorded upon the minutes of the court 
without any other enrollment. And no process shall be issued 
or other proceedings had on any final decree or order until the 
same shall have been signed and recorded as aforesaid.” This 
statute is mandatory in terms, and expressly prohibits the is- 
suance of process, or other proceedings on any final decree or 
order, until signature and recordation thereof. It makes signa- 
ture and recordation a full equivalent of enrollment under the 
English chancery practice, and limits the enforcement of the 
decree until those equivalent acts are performed. No court is 
authorized to disregard the mandatory language of a statute, 
and it follows that until signature and recordation of a final 
decree or order no proceeding can be had thereon.” 

In the case of Tompkins v. Tompkins the question 
involved was failure to record an order appointing a 
special master, but the principle is the same and the 
curative act (Chapter —————, of the laws of 1927, 
does not affect final decrees. 

According to the certificates of the Clerk, the final 
decree was filed for record March fourth and was rec- 
orded March thirteenth. The latter date is the one 
upon which the decree became effective. See Phillips 
v. Howell, 88 So. 126. We therefore conclude that 
confirmation of the master’s report was error, the re- 
quirement in the final decree as to the time for publi- 
cation of the sale not having been complied with. 

We do not, however, think the court erred in con 
firming the master’s report simply because publication 
of the notice of master’s sale was begun before the re- 
demption period elapsed. The defendants were allowed 
five days in which to pay the amount due and were not 
deprived of their right to so redeem by the act of the 
special master in inserting his advertisement in the 
newspaper. Nor do we find anything to show that 
any effort was made on the part of the defendants to 
redeem the property involved. 

The ninth assignment of error is a general one and 
we can add little in discussion thereof that has not 
been included in our remarks on the first eight assign- 
ments of error. 

For the reasons given in this opinion the decree of 
the Circuit Court is reversed. 

PER CURIUM. 

The record in this cause having been considered 
by this Court, and the foregoing Opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the Court 
as its Opinion, it is considered ordered and adjudged 
by the ‘Court that the decree of the Circuit Court in 
this cause be, and the same is hereby, reversed. 
ELLIS, C. J. and WHITFIELD, TERRELL, STRUM, 
BROWN and BUFORD, J. J., Concur. 


H. F. Kneeland, 


Plaintiffs in Error, 


Vv. Hillsborough County. 
Tampa Northern Railroad Company, 
a Corporation, 


Defendant in Error. 
CHILLINGWORTH, Circuit Judge. 

Plaintiff in error sued the railroad company for in- 
juries which he alleged he had received while attempt- 
ing to cross the railroad right-of-way at a grade cross- 
ing in Brooksville, Florida. 

A demurrer was sustained to the declaration. 
Plaintiff declined to amend and a final judgment was 
entered against him. 

We believe it would be of no assistance to copy the 
declaration in this opinion. When a declaration states 
a cause of action, surplus allegations not eliminated by 
appropriate motion may be disregarded. Stinson vs, 
Prevatt, 84 Fla. 94 So. 656. In action where neglig- 
ence is the basis of recovery, it is not necessary for the 
declaration to set out the facts constituting the neglig- 
ence, but an allegation of sufficient acts causing the in- 
jury, coupled with an averment that they were neglig- 
ently done, will be sufficient.. Seaboard Air Line Rail- 
way Co. vs. Rentz, 60 Fla. 429, 54 So. 13; Seaboard Air 
Liue Ry. Co. vs. Good, 79 Fla. 589, 84 So. 733. 

While the declaration contains surplusage, it does 
state a cause of action. 

Reversed. 
PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing Opinion prepared under 
Chapter 7837, Acts of 1919, adopted bythe Court as its 
Opinion, it is considered ordered and adjudged by the 
Court that the judgment of the Circuit Court in this 
cause be, and the same is hereby, reversed. 

ELLIS, C. J.. and WHITFIELD, TERRELL, STRUM, 


BROWN and BUFORD, J.J., Concur. 
Henry C. Merrill, 
Appellant, 
Vv. Brevard County. 
Carl P. Barnes and Mary E. 
Barnes, his wife, Joseph 
D. Feher and Gunner M. Nelson, 
Appellees. 

An appeal from the Circuit Court for Brevard 
County, J. J. Dickinson, Judge. 

Kurtz & Reed and E. Wright Taylor for Appellant; 

David Peel for Appelles. 

PER CURIAM. 

Bill of Complaint was filed seeking to enforce spe- 
cific performance of a contract for the purchase and 
sale of real estate. Answer was filed alleging fraud 
in obtaining the contract. Testimony was taken before 
a Master. The Chancellor found in favor of defend- 
ant and dismissed the Bill. Complainants appealed. 


Applications to enforce specific performance of 
contracts for the sale of land are address to the sound 
sound judicial discretion of the Chancellor, such dis- 
cretion to be controlled by the principles of law and 
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equity as applied to the facts and circumstances of the 
particular case, and when thus controlled his decision 
will not bedisturbed on appeal unless clearly erroneous. 
(Dixie Naval Stores Co. v. German-American Lumber 
Co. 76 Fla. 339, 70 So. 886; Chabot v. Winter Park Co. 
94 Fla. 258; 1550, 756; Richards v. Vory, 80 Fla. 517, 
9650, 503; Murphy v. Hohne 73 Fla. 803, 74 So. 973, 
cited.) Gautier v. Bradway, 87 Fla. 193, 99 So. 879. 
Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, J. J., 
Concur, in the opinion, filed November 7, 1927. 


J. L. Triplett, Jr., and wife; 
Stanton Walker, and wife, and 
Prudentiai Mortgage Company, 
Appellants, 
Vv. Duval County 
Brevard Properties, Inc., a 
Corporation, 
Appellee. 
ELLIS, C. J. 

The appellants appealed from an order overruling 
their demurrers to the bill of complaint exhibited 
against them by the appellee in the Circuit Court for 
Duval County for a specific performance of a contract 
for the sale of lands. 

A contract was entered into between Triplett and 
and wife and Walker and wife of the one part and Brev- 
ard Properties, Inc., of the other part. All formalities 
of the law as to execution of the instrument by the 
parties were observed. The subject matter of the 
contract was a tract of land in Duval County contain- 
ing about twenty thousand acres which was subdivided 
and platted into lots or farms containing about twenty 
acres each; the whole intersected by roadways in such 
manner that each inside lot or farm fronted upon a 
public road about six hundred and sixty feet. The lots 
were rectangular in shape, the dimensions being about 
one eighth by one fourth of a mile. The property was 
known later as “The Maxville Farms.” 

The contract was dated May 22, 1925, but at that 
time Triplett and Walker were not its owners and that 
fact was known to the purchaser. The sellers, how- 
ever, did have a contract for the purchase of the land 
with H. L. Parr, who had acquired it in 1921. 

The price to be paid for the land was $12.00 per 
acre. Fifty-nine thousand dollars of the purchase 
price to be paid in cash upon the execution and delivery 
by the sellers of a “warranty deed.” Fifty thousand 
dollars were paid on the purchase price when the 
contract was executed. , 

A policy insuring the title to the properties was to 
be furnished by the sellers; the buyers to pay $1000.00 
toward the cost of it and to have a period of fifteen 
days after notification that the deed and policy were 


ready for delivery in which to pay the remainder of 
the cash payment and execute notes and mortgage for 
the balance. 

The contract recited that the transaction contemp- 
lated the acquisition by the purchaser of twenty thous- 
and acres of land, but if title insurance was tendered 
covering as much as nineteen thousand acres and less 
than twenty thousand the sellers should have the 
option to “‘substitute the proper title insurance acreage 
of contiguous holdings” by them to make up the dif- 
ference. It was provided that if the transaction should 
fail under its terms, then the cash payment of five 
thousand dollars should be refunded to the purchaser 
by the sellers. The conveyance was to have been “sub- 
ject to the right of way of the Seaboard Air Line Rail- 
way and State Road No. 13 as now constituted” and 
due allowance to be made therefor “in fixing the pur- 
chase price per acre.” 

The bill set out in its allegations the evidence 
which the pleader conceived established a breach of 
the contract by the sellers, which consisted of their re- 
fusal to execute the deed and provide the title insur- 
ance as agreed and then offering to refund the cash ad- 
vancement of five thousand dollars on the ground that 
the transaction had failed. 

The bill alleged that the Prudential Mortgage Com- 
pany, one of the defendants, was organized in October, 
1924; that Triplett and Walker are controlling stock- 
holders, officers and directors of the Company and on 
June 13, 1925, caused to be conveyed to the Corpora- 
tion by H. L. Parr and wife the land which the sellers 
had agreed by their contract to convey to the com- 
plainant, including the contiguous acreage owned by 
them to which reference was made in the contract, 
to be conveyed to complainant to make up the full 
twenty thousand acres in the event title insurance 
could be obtained for only nineteen thousand acres; 
that the mortgage company had full knowledge of the 
agreement between the complainant and the defend- 

It was alleged that that company pretended to ad- 
ants, Triplett and Walker. 
vance the money to Triplett and Walker to make the 
purchase and took title to the land as security, but in 
fact Triplett and Walker supplied the money and are 
real owners of the property; that the complainant had 
no knowledge of the execution of the deed to the Mort- 
gage Company until July 8, 1925, and the complainant 
has at all times been ready, willing and able to per- 
form the contract on its part to be performed. 

The bill recites at some length the controversies be- 
tween the parties concerning the property and the con- 
tract in relation to it and the respective rights of the 
parties thereunder. From these recitals of fact it may 
be inferred under the attack of the general demurrer 
that the sellers about June 4, 1925, advised complain- 
ant’s counsel that the Titll Policy Company would is- 
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sue a policy of clear title to only about sixteen thousand 
acres of the property described in the contract and on 
the 16th, three days after the conveyance of the land 
to the Mortgage Company, offered to refund to the 
complainant the five thousand dollars cash payment 
made when the contract was executed; that there was 
in fact about 17,129 acres as to which title insurance 
could be obtained and the purchaser notified the sell- 
ers that it was willing to acept their warranty deed 
without title insurance for about 1,845 acres, making a 
total acreage of 19,074 to which title could be conveyed 
by defendants under the contract acceptable to com- 
plainant; that defendants declined the offer of set- 
tlement and again on June 30th complainant submitted 
to defendants, by way of settlement of the differences, 
a proposition embracing three elements: first, defend- 
ants should convey by warranty deed such lands as 
could be covered by title insurance without exception; 
second, as to such lands as only title insurance with ex- 
ception could be obtained, defendants would convey by 
special warranty and, third, as to the remainder of the 
20,000 acres complainants would accept defendants’ 
quit claim deed; that in the meantime complainant 
should be supplied with the form of title insurance tc 
be written and abstracts of title including a list ot 
lands to be covered by warranty deed, a list of lands to 
be covered by insurance with exceptions, and a state- 
ment of the exceptions, a list of lands as to which no 
title insurance could be obtained, a draft of the three 
deeds and a statement of taxes, mortgages and other 
liens against the property. 


This proposition was accepted by the defendants 
the following day, July 1, upon the conditions that the 
transaction be closed by July 13th but as of July 1st. 
Defendants’ claimed that the proposition of complain- 
ant of June 30th was made by defendants about thirty 
days before and complainant declined it; that if it had 
accepted it the transaction could have been closed 
in June. 


The bill alleges that after the defendants accepted 
on condition the proposition as above state they wired 
that complainant must accept the condition by July 
3rd; that notice was given by telegram to Mr. Watson, 
complainant’s secretary at Miami, Florida, but Mr. 
Watson had gone to Key West and the president of 
complainant Corporation advised Mr. Triplett by tle- 
gram of that fact but that the Company would prob- 
ably accept and would telegraph Mr. Triplett upon Mr. 
Watson’s return. 


On July 7th Mr. Triplett revoked his offer of July 
Ist. Upon the same day complainant, through its 
counsel, wrote Mr. Triplett of the Company’s accept- 
ance of the Triplett modification of complainant’s of- 
fer of June 30th but the defendants refused to recall 
the revocation of their offer of July 1st accepting com- 


plainant’s proposition with the condition annexed that 
the transaction be closed by July 13th as of the Ist day 
of July. 

Such a lengthy statement of the case as presented 
by the bill is probably unnecessary but it may serve to 
make clearer the reason for the conclusion reached by 
the court. 

It is contended by appellants that the demurrer 
should have been sustained because equity will not en- 
force a contract by decreeing specific performance 
where it appears the party sought to be bound is un- 
able to fully perform, especially where it is shown that 
when the contract was made each party was on notice 
that the vendor might not be able to perform. 

The answer to that proposition is contained in the 
case made by the bill. It does not appear that the 
vendors were unable to perform, upon the contrary 
it appears that they were able to perform in a manner 
acceptable to complainant and after correspondence 
they agreed upon the manner of performance. 

The case of Rose v. Henderson, 63 Fla. 564, 59 
South‘ Rep. 138, is not analogous. In that case the 
land was owned by Henderson and two married women, 
his sisters. They acquired the land by inheritance. 
The contract, which was one of the conveyance of the 
entire interest, was not executed as the statute reqired 
as to the two married women. As there could be no 
specific performance of the contract against them the 
court refused to enforce it against Henderson as to his 
undivided one third interest. All parties in that case 
knew of the exact condition of the title. It was not a 
question of the purchaser accepting whatever title the 
vendors could convey without an abtement of the price. 
It was known that each of the three vendors had an 
undivided one third interest and a defective contract 
was executed for the entire interest. It could not be 
enforced as to the married women and the court refus- 
ed to enforce it as against the limited interest of Hend- 
erson. 

In the case at bar, the defendants obtained a title 
which the complainant was willing to accept without 
abatement of the price, and the parties agreed on the 
number of acres to be conveyed and the insurance of 
title as to them. It was not a case of impossibility of 
performance. It was a matter of waiving full perfor- 
mance as to the quality of title to be conveyed only as 
to a relatively small portion of the entire acreage and 
without abatement of price. See 25 R. C. L. p. 248; 
Kuhn v. Eppstein, 219 Ill, 154, 76 N. E. Rep. 145, 2 
L. R. A. (N. S.) 884; Keepers v. Yocum, 84 Kan. 554, 
114 Pac. Rep. 1063, Ann. Cas, 1912A 784; Melin v. 
Wooley, 103 Minn. 498, 115 N. W. Rep. 654, 22 L. R. A. 

(N. 8S.) 595. 

The vendor is estopped from asserting his inability 
to perform so the vendee may have specific perfor- 
mance of the agreement to the extent that the grantor 
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is able to transfer title and comply with his agreement 
of sale. Melin v. Wooley, supra. 


The argument of appellants gives to a minor phase 
of the contract, the furnishing of title insurance cov- 
ering the greater part of the lands, the importance 
and controlling consideration due to the real purpose 
of the agreement; which was the acquisition of the 
lands by the purchaser. 

There is no virtue in the contention that as the 
vendee had knowledge of the fact that the vendors at 
the time of the contract did not have a clear title to a 
portion of the property and had only a contract to 
acquire the legal title and did not know of the defects 
in the title, the vendee cannot have specific perfor- 
mance; because it affirmatively appears from the alle- 
gations ot the bill that the defendants did acquire the 
property from their vendor, that the matter of title 
insurance to a portion of the lands, which was a clause 
for the purchaser’s benefit, was agreed upon and that 
the purchaser offered to comply with the terms of the 
agreement on its part to be performed although. waiv- 
ing some feature of the contract made for its benefit. 


It is urged by appellants that the parties agreed 
that on failure of title the contract shall be rescinded, 
and as the title of vendors failed as to the entire acre- 
age of twenty thousand acres the complainant cannot 
have specific performance. Even if such a clause, if 
it existed, should have the affect contended for by ap- 
pellants, we do not find anything resembling it in the 
contract. The agreement expressly recited that it con- 
templates the acquisition by the purchaser from the 
seller of twenty thousand acres of land, which were 
described separately in three distinct tracts. It was 
provided that in the event title insurance is tendered 
covering as much as nineteen thousand acres “then for 
whatever difference above nineteen thousand (19,000) 
and below twenty thousand )20,000) acres may exist 
not so covered by title insurance it shall be the option 
of the First Parties to substitute the proper title insur- 
ance acreage of contiguous holdings by the first parties 
sufficient to make the twenty thousand (20,000) acres 
contemplated.” That clause was solely for the benefit 
of the vendors. 


The contract then provided that in the “event the 
transaction shall fail under the terms hereof then in 
such event the sum of Five Thousand ($5,000) Dollars 
hereunder paid shall be refunded by the First Parties 
unto the Second Party.” The contract provided in a 
preceeding clause that accompanying a warranty deed 
conveying a merchantable title free and clear of all 
liens and encumbrances there should be as part of the 
transaction a “policy insuring the title to the property” 
described. But the bill alleges the willingness of the 
purchaser to accept a deed for the 20,000 acres with 
general warranty, or for 19,000 with title insurance on 


the insurable portions, relieving the sellers from sup- 
plying insurance on the full acreage. This waiver was 
within the complainant’s rights as it may have specific 
performance to the extent that the grantors are able to 
convey title and comply with their agreement of sale. ° 
The contrace was severable so far as the conveyance 
of title and procurement of title insurance was con- 
cerned. If the failure to procure the latter is due to 
the fault of the defendant it is elementary that the 
vendee may waive that condition and accept from the 
vendors performance of the remainder. It is also true 
that where there is inability on the vendor’s part to 
convey good merchantable title to a relatively insignifi- 
cant part of the land the vendee may insist upon a con- 
veyance of the remainder; whether with or without 
abatement of price depends upon conditions not ap- 
pearing in this case. 6 English Ruling Cases 661. 
The decretal Order of the Chancellor is affirmed. 
STRUM and BROWN, J. J., concur. 
WHITFIELD, P. J., and TERRELL and BUFORD, J. J. 
concur in the opinion, filed November 7, 1927. 


Isaac A. Stewart, 
Appellant, 
Vv. Volusia County. 
Daytona and New Smyrna 
Inlet District, et al. 


Appellees. 
WHITFIELD, J. 


In a proceeding brought under the Statute to vali- 
date $1,500,000.00 of 6% bonds, proposed to be issued 
by the Daytona and New Smyrna Inlet District the 
circuit Judge decreed that “the bonds referred to and 
described in said petition and answer and the other pa- 
pers filed herein, are hereby validated and confirmed,” 
without stating the amount, maturities and other fea- 
tures of the bonds. As intervener appealed as allowed 
by the statute. Sec. 3298 Rev. Gen. Stats. 


Chapter 11791, Acts of 1925, extraordinnary ses- 
sion, contains the following: 


Section 1. That a Special Taxing District is hereby created 
to be known as Daytona and New Smyrna Inlet District, to 
consist of and embrace all that territory in Volusia County, 
Florida, which is now embraced within the territorial boundaries 
of County Commissioner’s District No. 4, and all that territory, 
in Volusia County, Florida, which is now embraced within the 
territorial boundaries of County Commissioners’ District No. 5. 


Section 2. That a Governing Body of said Daytona and 
New Smyrna Inlet District is hereby created and shall be known 
as and designated as the Board of Commissioners of Daytona 
and New Smyrna Inlet District and shall be composed of three 
members, one of whom shall reside within the territorial limits 
of County Commissioners’ District No. 5, and one of which shall 
reside within the territorial limits of County Commissioner’s 
District No. 4, and one of whom may reside within either of the 
aforesaid County Commissioner’s Districts, but must reside 
within the Inlet District hereby created and such Commissioners 
shall be elected as is provided in this Act. Said Governing Body 
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shall have all powers of a body corporate, including the power 
to sue and be sued as a corporation in its name and in any 
ourt having jurisdiction, to make contracts, to adopt and use a 
common seal and to alter the same if deemed expedient and to 
buy, sell, own, lease, sell and convey such real estate and 
personal property as said Board may deem proper to carry out 
the provisions of this Act; to appoint and employ such engineers 
and such agents and employees as said Board may require; to 
borrow money and to issue negotiable promissory notes, bonds 
or other evidence of indebtedness therefor to enable them to 
carry out the provisions of this Act. 


Section 5. That said Board is hereby authorized and em- 
powered to improve, or construct and thereafter maintain an 
Inlet or Waterway connecting the waters of Indian River and 
Halifax River with the waters of the Atlantic Ocean at or near 
Mosquito Inlet within said District, and do all acts or things 
proper, necessary or convenient for that purpose and in that 
connection. That the opening, cutting, improving, and maintain- 
ing said Inlet or waterway is hereby found and declared to be 
necessary for the maintenance of the health of the inhabitants 
of the territory embraced in said District and for the conven- 
ience, comfort and welfare of said district and the inhabitants 
thereof. 

Section 6. Said Board is hereby authorized and empowered 
to clean, cut, straighten, widen, change course of, or deepen 
any water-course, or natural stream or body of water in said 
district that may be deemed necessary by said Board ito 
facilitate the opening and maintenance of a canal, inlet or water- 
way between said Indian River and Halifax River and said 
Atlantic Ocean within said District and to construct and main- 
tain canals, ditches, levees, revetments, jetties, and other works 
and improvements deemed by said Board to be necessary to con- 
struct, preserve and maintain the works in said district; to any 
bridge or roadway, over levees, embankments, highways, rail- 


roads, or over any canal or waterway constructed by said Board 
under this Act. 


Section 7. That said Board shall have the power and 
authority to hold, control and acquire by gift or purchase, for 
the use of the District, any real or personal property, and to 
condemn any lands, easements, railroad right-of-way in or out of 
said district for a right-of-way for any -canal, inlet, ditch, 
waterway or work constructed or to be constructed by said 
Board under this Act or for the material to be used therein or 
for the maintenance and preservation of the works and improve- 
ments constructed or to be constructed by said Board under this 
Act. That said Board is authorized and empowered to exercise 
the right of eminent domain and may condemn for the use of 
said district, in the manner prescribed by law, any and all lands, 
easements, right-of-way, riparian rights and real and personal 
property of every description required for the purposes and 
powers of said Board as granted by this Act. 

Section 8. That said Board is hereby authorized and 
empowered to levy upon all of the real and personal taxable 
property, in said district a special tax for the year 1926, and 
for each and every year thereafter, to be used solely for the 
purpose authorized and prescribed by this Act. Said levy shall 
be made each year, not later than the first day of June of each 
such year by resolution of said Board or a majority thereof, 
duly entered at large upon its minutes. Certified copies of such 
resolution executed in the name of said Board by its Chairman 
and Secretary and under its corporate seal shall be made and 
delivered to the Board of County Commissioners of Volusia 
County and to the Comptroller of the State of Florida, not later 
than the 15th day of June of each year and every year thereafter. 
It shall be the duty of the Commissioners of Volusia County, 
Florida, to order the Assessor of said County to assess and the 


Collector of said County to collect the amount of taxes so 
assessed by said Board of Commissioners of Daytona and New 
Smyrna Inlet District upon all of the taxable property, both 
real and personal, in said district at the rate of taxation adopted 
by said Board for said year, and included in said resolution and 
said levy shall be included in the warrant of the Tax Assessor 
and attached to the assessment roll of taxes for said County 
each year. The Tax Collector shall collect such tax so levied 
by said Board in the same manner as other taxes are collected, 
and shall pay the same within the time and in the manner 
prescribed by law to the Treasurer of said Board. It shall be 
the duty of said Comptroller to assess and levy, on all the 
railroad lines and railroad property and telegraph lines and 
telegraph property situated in said district, including as well 
all telephone lines and telephone property, the amount of each 
such levy as in case of other State and County taxes, and to 
collect the said taxes thereon in the same manner as he is 
required by law to assess and collect taxes for State and County 
purposes, and to remit the same to the Treasurer of said Board. 
All such taxes shall be held by said Treasurer for the credit of 
said Board and paid out by him as provided herein. 

Section 9. That said Board is hereby authorized and em- 
powered in order to provide for the work prescribed by this 
Act, to borrow money in sum not to exceed $25,000.00 temporar- 
ily from time to time for periods of time not exceeding two 
years at any one time, and to issue promissory notes therefor 
upon such terms and at such rates of interest, not exceeding 
eight per cent, per annum, as said Board may deem advisable. 
Any note so made and issued may be paid out of the proceeds 
of the bonds authorized to be issued by this Act, or out of any 
other revenues of funds of said Board, and said notes shall be a 
charge upon all the revenues and property of said Board. 


Section 10. That said Board is authorized and empowered 
to borrow money on permanent loans and to incur obligations 
aggregate the total amount of One Million Five Hundred Thou- 
as they may deem proper, not exceeding six per cent. per annum 
for the purpose of raising funds to construct, continue and 
prosecute to completion the canals, waterways, inlets and other 
works authorized by this Act or. which said Board may deem 
advantageous to the territory embraced in said district or within 
the purposes and scope of this Act, and to pay the expenses 
incident to all such work or any expenses necessary in carrying 
out the general purposes of the Act, and, the better to enable 
said Board to borrow money for the purpose aforesaid, it is 
hereby authorized to issue in the corporate name of said Board 
negotiable coupon bonds of said Board of Commissioners of 
Daytona and New Smyrna Inlet District not exceeding in the 
from time to time on such terms and at such rates of interest 
sand ($1,500,000.00) Dollars to be outstanding at any one time. 
No such bond shall be issued having a longer maturity than 
thirty years from date thereof. 


Section 11. That before the issue of any of said bonds shall 
be made and before any money shall be borrowed under the 
provisions of this Act, the same shall be provided for by 
resolution of said Board, setting forth the amount and denomina- 
tions of such bonds or other indebtedness, the rate of interest 
the same are to bear, and the time, place, and conditions when 
and upon which the same and interest thereon shall become 
due and payable; but no such bonds shall be issued, and no 
money shall be borrowed, unless the question of issuance of 
such bonds shall be submitted to and approved by the qualified 
electors of said district who are taxpayers. 


Section 16. This Act shall without reference to any other 
Act of the Legislature of Florida be full authority for ‘he 
issuance and sale of the bonds in this Act authorized, which 
bonds shall have all the qualities of negotiable paper under the 
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laws merchant and shall not be invalid for any irregularity or 
defect in the proceedings for the issue and sale thereof, and 
shall be incontestable in the hands of bona fide purchaser for 
value. No proceedings in respect to the issuance of any such 
bonds shall be necessary except such as are required by this Act. 
The provisions of this Act shall constitute an irrepealable 
contract between said Board, and the holders of any such bonds 
and coupons thereof issued pursuant to the provisions thereof. 
Any holder of said bonds or coupons may, either at law, or in 
equity, by suit, action or mandamus, enforce and compel the 
performance of any of the duties required by this Act of any of 
the officers or persons mentioned herein in relation to said 
bonds or the collection, enforcement, and application of the taxes 
for the payment thereof. 


Section 22. The provisions of Section 21 of Article 3 of the 
Constitution of Florida, requiring the publication of notice of 
intention to apply for this special legislation has been duly given 
in compliance with that section. 

The statute in section 5 gives broad general discre- 
tionary authority to the Board of Commissioners of 
Daytona and New Smyrna Inlet District “to improve, 
or construct and thereafter maintain an Inlet or Water- 
way connecting the waters of Indian River and Halifax 
River with the waters of the Atlantic Ocean at or near 
Mosquito Inlet within said District and do all acts or 
things proper, necessary or convenient for that purpose 
and in that connection.” The Board is given addition- 
al broad powers in section 6 and 7; and in other sec- 
tions authority is given to borrow not exceeding $25,- 
000.00 from time to time and to issue bonds of said 
district not exceeding $1,500,000.00 to be outstanding 
at any one time. By section 8 the Board is “‘authorized 
and empowered to levy upon all the real and personal 
taxable property in said district a special tax for the 
year 1926, and for each and every year thereafter, to 
be used solely for the purposes authorized and prescrib- 
ed by this act.” “Said levy shall be made each year, 
not later than the first day of June each year by reso- 
lution of said Board or a majority thereof, duly en- 
tered at large upon its minutes.” It is further provided 
that ‘the amount of taxes so assessed by said Board 
of Cimmissioners of Daytona and New Smyrna Inlet 
District, at the rate of taxation adopted by said Board 
for said year, and included in said resolution,” shall 
be assessed and collected. 

The statute does not levy the tax or limit the 
amount of the tax that may be levied. The indebted- 
ness that may be incurred is not limited except by in- 
definite provisions that not exceeding $1,500,000.00 of 
bonds shall be outstanding “at any one time,” and not 
exceeding $25,000.00 may be borrowed “at any one 
time.” 

A statutory enactment that violates a controlling 
provision or principle of oraganic law, is mere legisla- 
tion, not a law. 

The constitution provides that no tax shall be levied 
except in pursuance of law. Sec. 3, Art. [X. Taxation 
is a legislative power, which cannot be delegated; and 


it can be exercised only pursuant to a valid statute 
containing definite limitations. The legislative power 
to tax may be exercised through subordinate govern- 
mental agencies within definite limitations fixed by 
law. If appropriate limitations do not accompany 
authority that is given to levy a tax, it may in effect 
be a delegation of the taxing power not permitted by 
the constitution. A legislative enactment purporting 
to authorize an adminstrative body to levy a tax with- 
out definitely limiting the rate of the levy or the 
amount to be collected, or the indebtedness that may 
be incurred to be paid by the tax, is an unconstitution- 
al attempt to delegate the legislative power of taxation; 
and such an enactment is not a law within the mean- 
ing of the organic provision that no tax shall be levied 
except in pursuance of law. See 1 Cooley Taxation 
(4th Ed.) sec. 78 p. 194. 

Chapter 11791 does not limit the tax levy, as in 
Hunter v. Owens, 80 Fla. 712, 86 So. 839; and does not 
definitely limit the indebtedness that may be incurred 
by the Board that makes the tax levy. The taxing 
authority attempted to be conferred upon the Board 
is not limited by legislative provisions, and the statute 
exceeds legislative authority. 

Reversed. 

ELLIS, C. J. and TERRELL, STRUM, BROWN and 
BUFORD, JJ. Concur, in the opinion, filed November 
7, 1927. 


W. A. Chambers, et al., 


Petitioners, 
Vv. Application for Writ of Certiorari. 
County of St. Johns, 
Defendants. 


PER CURIAM. 

Application for writ of certiorari in condemnation 
proceedings. 

_ The transcript of the record attached as an exhibit 
to the petition is not certified to. 

In the Spafford case 110 So. Rep. 451, an appropria- 
tion land was ordered and made pending condemna- 
tion proceedings, in violation of organic property rights 
that could not be adequately remedied on writ of error 
after final judgment in the condemnation proceedings. 

In this case there was no illegal appropriation of 
the lands before condemnation. Errors committed in 
condemnation proceedings may be reviewed on writ of 
error. Even though a supersedeas on a writ of error 


in condemnation proceedings be not allowable under 
the Statute; yet the preservation of the particular 
property in its existing status be essential to the ad- 
ministration of justice in the cause, the constitution 
empowers this court “to issue all writs necessary or 
proper to the complete exercise of its jurisdiction;” 
and this authority may be exercised upon proceedings 
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by writ of error or appeal as well as by certiorari or 
other original writs or process. 

The petitioners have refused to participate in the 
proceedins to determine the value of the lands; and 
errors if any in the condemnation proceedings, that in- 
jure the petitioners were remediable by writ of error. 
proceedings to determine the value of the lands; and 
irregularity with irremediable ‘injury to the petitioners 
as to justify the issuing of a writ of certiorari. 

ELLIS, C. J. and WHITFIELD, TERRELL, STRUM, 
GROWN and BUFORD, JJ. Concur in the opinion, fil- 
ed October 29, 1927. 


H. C. Johns, et al., 
Appellants, 
Vv. Orange County. 
Guy S. Seeley, 
ADAMS, Circuit Judge. 
Appellee. 

It appears from the record in this cause that Guy 
B. Seeley contracted to purchase from H. C. Johns a 
parcel of real estate situated in Orlando, Florida. The 
written purchase contract contained the terms and 
stipulations agreed to between them. Approximately 
five months thereafter Seeley contracted with Casey 
Driver and wife to sell the property to them. Driver, 
by the terms of the contract was to pay Seeley $5500.00 
for the land. He has to assume a $2200.00 mortgage 
then on the land, and was to pay Seeley $100.00 at the 
execution of the contract, and was to pay Johns the 
sum of $1400.00 due on the purchase contract between 
himself and Seeley, and was to pay the balance on the 
purchase price to Seeley in installments as provided in 
the contract. It was further stipulated in the agree- 
ment that when all the payments were made as provid- 
ed in the purchase contract between Seeley and Driver, 
that Johns was then to make conveyance of the land 
to Driver. 

The conclusion is reached from the record that 
Driver paid Johns the balance due him as provided in 
the contract but did not pay Seeley the balance due 
him, and that Johns having been paid, neither he nor 
Driver regarded Seeley any further, and a deed was 
made from Johns to Driver, although Driver had not 
complied with his contract with Seeley which provided 
that Johns should make a deed to Driver “when the 
payments mentioned—have been made.” The pay- 
ments mentioned in the contract included those which 
Driver was to make to Seeley as well as the payment 
to Johns. By ignoring Seeleys claim and right under 


the contract Driver procured a deed to the property 
for much les than he had agreed to pay Seeley for it. 

Not long after the Drivers procured the deed they 
mortgaged the land to D. B. Briggs for a loan of $3200.- 
00. The bill alleges this mortgage was executed on 
April 4th, 1922, and duly recorded. 


In January, 1923, the Drivers executed a deed to 
the land to R. C. Woodberry & Company. This deed 
was duly recorded. It appears that Driver had been a 
former employee of this company and that this deed 
was executed to settle certain financial differences 
between himself and the Company. In February, 1/25, 
the above Company, a corporation, deeded the land to 
Clay Binion. This deed was duly recorded. It appears 
from the record that R. C. Woodberry, President of the 
above Company, and Binion were brothers-in-law. 

On March 23rd, 1923, Seeley filed his bill against 
H. 'C. Johns and wife, Emma Driver and her husband, 
Casey Driver, Delos D. Briggs, R. C. Woodberry & Com- 
pany, and Clay Binion and wife, naming them all. Pro- 
cess issued to all of them. Decree pro confesso was 
duly taken and entered against Johns and wife and 
Mrs. Driver and her husband Casey Driver. The re- 
maining defendants appeared, demurred and answered 
in due course of pleading. A Special Master was duly 
appointed and the testimony taken, and the report and 
findings of the Master reported to the Court. The 
Court approved the Master’s findings and entered a 
decree for Seeley, complainant, for the sum of $847.00 
and interest from a named date. 

Seven asisgnnments of error are presented. The 
first two assignments relating to ruling on demurrers 
to the bill are without merit. The five remaining as- 
signments will be considered together as each relates 
to alleged error by the Chancellor in rendering his final 
decree. 

It is contended Seeley was not entitled to the de- 
cree because he did not hold legal title to the land in 
question, and therefore could not assert a vendors lien 
thereon. Johns held the legal title, an dthat he could 
have asserted his lien for unpaid purchase money is 
without dispute. 

“A vendors lien is a right which the law by implication 
accords to the grantor of land, who has conveyed title, and 
reserved no express lien, and has taken no security for the 
purchase money other than the personal obligation of the 
grantee, to subject the land in equity to the payment of the 
unpaid purchase money. -DeLong vs. Marshal, et al., 6 So. 
723 (Fla.). Bowen, et al. vs. Grace, 59 So. 563, (Fla.); Me- 
Kinnon vs. Johnson, 45 So. 451, (Fla). 

The above is unquestionably the law as to the 
original grantor. But is a purchaser who contracis to 
purchase land from the owner of the legal title, on 
given terms and at a given price, and then sells the 
land to a second purchaser for a figure that would 
produce a profit to him over the price he was to pay 
the original owner, without remedy for the purchase 
money due him, when full provision is made in the con- 
tract with the second purchaser to pay the balance due 
on the first purchase price to the original owner, and 
that balance is actually paid, and then the first pur- 
chaser ignored as to the amount due him? The law 
does not sustain such view as we see it. Seeley did not 


hé 
es 
it 
th 
fc 
bi 
q 
J 
a 
h 
e 
— 
h 
¢ 
tw 
— a 
— 
4 
] 
| 
> 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 39 


have legal title to the land but he had an equitable 
estate or interest therein, because in his contract for 
its purchase from Johns he paid Johns $1250.00 when 
the contract was made, and also assumed a mortgage 
for $2250.00, and later paid Johns $150.00 more, there- 
by acquiring an equitable interest at least to the ex- 
tent of $1400.00 in cash paid. Driver agreed to pay 
Johns the $1400.00 balance Seeley owed him, and 
agreed to assume the $2200.00 mortgage, and further 
agreed to pay Seeley direct other payments, which last 
he did not do. Can Johns and Driver, by ignoring 
Seeleys contract with Driver, defeat Seeleys right to 
lien for the unpaid purchase money due him from Driv- 
er? Good authority holds to the contrary. 

“The vendor of an equitable estate or interest in realty 
has a lien for unpaid purchase money whenever under the 
circumstances the vendor of a legal estate or interest therein 
would have a lien.” 39 Cye. 1805, Logwood vs. Robertson, 
62 Ala. 523, Anderson vs. Spencer, 51 Miss, 869, Russell vs. 
Watt, 41 Miss. 602. 

Again in 29th American & English Ency. of Law 
at page 733, it is said that: 

“That the lien may be enforced in favor of one not the 
grantor. Thus, when one has purchased without taking a deed, 
and has subsequently sold to a third party, and had the land 
conveyed by the original owner according to his direction to 
the sub-vendee, the lien attaches in favor of the vendor although 
he is not the grantor, and the legal title did not rest in him, but 
he owned and controlled it, and having the equitable title, the 
legal outstanding in another, on his selling the same and 
causing the holder of the legal title to make conveyance to the 
other person equity will regard the substance rather than the 
form, and the lien arises in favor of the unpaid purchase money 
for the land conveyed.” 

Under the circumstances of this case as disclosed by 
the record we do not think there is any question but 
that Seeley was entitled to his lien for the unpaid pur- 
chase money due him from Driver. 


Another contention of appellant is, that Seeley was 
not entitled to a decree because Appellants had no 
notice either actual or constructive of his claim. The 
record shows that Seeleys contract with Johns was 
duly recorded, and that this fact also appeared in the 
abstract. In addition, when Driver was about to deed the 
property to Woodeberry & Company, Mrs. Driver and 
her brother-in-law, W. D. Driver, advised them that 
there was about $800.00 still against the land on their 
contract with Seeley. The attorney for the Company 
said that would come up later and proceeded in the 
face of this information to conclude the execution of 
the deed from the Drivers to his client Woodberry & 
Company. About a month thereafer Woodberry & 
Company deeded the land to Clay Binion and wife. R. 
C. Woodberry of the above Company was a brother-in- 
law of Binion, and he undoubtedly knew, because of 
knowledge obtained from the abstract and statements 


by the Drivers of this outstanding encumbrance, or 
least knew enough to put him on his guard and investi- 
gation, and there is hardly any question but that 
Binion knew it also. But granting that Binion did not 
have knowledge of the Seeley lien, can he be heard to 
complain? He did not testify in the cause, and neither 
did R. C. Woodberry or any one connected with the 
aforementioned company. Nothing was offered for 
defendants, except the filing of the two deeds, and the 
testimony of Mr. Dickinson, attorney for appellants, 
and R. A. McTyre, father-in-law of Woodberry and 
Binion. There is conflict in a material point in the 
testimony of Dickinson and McTyre, and considered in 
its entirety their testimony is far from convincing. 
Woodberry and Binion chose to sit silent and risk 
establishing that they were bona fide purchasers for 
a valuable consideration without notice of the Seeley 
lien, by the testimony of Dickinson and McTyre. The 
testimony of these gentlement signally fails to estab- 
lish the desired fact. 

“Parties claiming to be bona fide purchasers for value with- 
out notice of a vendors lien for unpaid purchase money must 
affirmatively show that they not only purchased their interest 
for value, but that they actually paid value therefor, before 
notice of the lien.” Fossett vs. Turk, 54 So. 695, (Ala.) Buford 
vs. McCormick, 57 Ala. 428, Masterson vs. Pullen, 62 Ala. 145. 

As we see it Mr. Briggs, the mortgagee admits he 
had knowledge of the Seeley contract, for in his answer 
he admits having such knowledge from the record of 
the contract in the public records. It is also passing 
strange that he would loan the Drivers the large sum 
of $3200.00 taking as his security for payment a mort- 
gage on this land, and make no investigation as to the 
soundness of title, or encumbrances that might be 
thereon, and which would effect the substance of the 
security for his money. Mr. Briggs also chose to leave 
the court to figure it out for itself as he did not testify 
and submit himself to examination so that the Court 
might be assisted in arriving at a conclusion as to his 
status. The state of the record leads to the conclusion 
that he knew of the Seeley contract at the time of the 
execution of the mortgage to him by the Drivers. 


The testimony in this cause was taken and reported 
by a Special Master. His report and findings were 
reviewed by the Chancellor whose ability is fully recog- 
nized by the legal profession. The decision of the 
Chancellor was in keeping with equity and justice, and 
therefore should not be disturbed. 


“While under certain circumstances the findings of a 
Chancellor may not have the same weight and conclusiveness as 
a verdict of a jury, yet they should not be disturbed on appeal 
unless clearly erroneous.” Mock vs. Thompson, 58 Fla. 477. 

“Upon an accounting in a case where a master has taken 
and reported the evidence, and the Chancellor has reviewed the 
evidence and made a finding as to the amount due by one of the 
parties to the other and renders a decree for such sum, and 
there is sufficient evidence in the record to justify such findings, 


st | 
1, 
: 
is 
e- 
| 
ly 
1d 
1e 
: 
he 
rs 
es 
al 
le- 
in | 
en | 
is | 
ion 
ind | 
the 
the 
the 
So. | 
he | 
to 
on | 
che 
uld | 
yay | 
ASe 
on- 
lue 
und 
ur- 
law | 
not 


40 


the conclusions of the chancellor as to the amount will not be 
reversed. Empire Drug Co. vs. Smith 78 Fla. 594. 

The decree is affirmed. 
PER CURIAM. 

The record in this cause having been considered by 
this Court and the foregoing Opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its Opinion, it is considered ordered and adjudged by 
the Court that the decree of the Circuit Court in this 
cause be, and the same is hereby, affirmed. 

ELLIS, C. J. and WHITFIELD, TERRELL, STRUM, 
BROWN and BUFORD, JJ. Concur in the opinion, filed 
November 1, 1927. 


Ruth Culclasure, by L. Kurz, 
Guardian Ad Litem, 
Appellant, 
Vv. Duval County. 
Consolidated Bond and Mortgage 
Company, et al., 
Appellees. 
TERRELL, J. 

Appellee, Consodidated Bond and Mortgage Com- 
pany, filed its bill in the Circuit Court of Duval County, 
Florida, to foreclose a mortgage on certain lands there- 
in specifically described. Ruth Russell, otherwise 
known as Ruth Culclasure, was one of the defendants 
in said foreclosure suit, residing in the State of South 
Carolina, she was served by publication, was a minor, 
and L. Kurz one of the Appellants was appointed as 
her guardian ad Litem. The Guardian ad Litem filed 
his appearance and answer to the bill to foreclose and 
moved to quash the service by publication on Ruth 
Russell. The motion to quash was overruled and ap- 
peal was taken from that order. 

The sole question raised in the motion to quash and 
brought here for our consideration is whether or not 
“The Financial News” of Jacksonville, Florida, in which 
service on Ruth Russell was made (by publication) is 
a newspaper within the meaning of the statutes of this 
state relating to constructive service on non-resident, 
unknown, absent, or concealed defeendants. 

Our statute providing for constructive service (Sec. 
3111 Rev. Gen Stats. of Fla., 1920, as amended by 
Chapter 10102 and Chapter 11364, Acts of 1925), and 
cognate statutes for similar purposes (Secs. 3113, 3114, 
2835, 2942, 3763 Rev Gen. Stats. of Fla.; and Sec. 3786 
Rev. Gen. Stats, of Fla., 1920, as amended by Chapter 
8473 Acts of 1921, Laws of Fla.), merely provide in 
substance that the order or notice to appear shall be 
published at stated intervals in some newspaper pub- 
lished in the county where the court is located, or 
where the sale takes place. 

Appellant relies solely on Yeager et al. vs. Rose et 
al. decided by this court May 10, 1927 for reversal. In 
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Yeager vs. Rose we held that the term newspaper as 
used in our constructive service statute must have 
reference to some publication appearing at daily or 
weekly intervals reporting the news or happenings of 
local or foreign interest, or both, such as social, re- 
ligious,, political, moral, business, profesional, editorial, 
and other kindred subjects intended for the informa- 
tion of the general reading public. It may become 
necessary in the course of litigation to reach members 
of any profession, trade, craft, or calling by construc- 
tive service, hence the reason for publication in a news- 
paper of general circulation read and subscribed to by 
the public generally. Publication in any newspaper 
falling short of these requirements would not comply 
with the statute, nor meet the requirement of due pro- 
cess of law. Tylee v. Hyde, 60 Fla. 389, 52 South. Rep. 
969; Hanscom v. Meyer, 60 Neb. 68, 82 N. W. Rep. 114; 
Beecher v. Stephens, 25 Minn. 146; Lynch v. Durfee, 
101 Mich. 171, 59 N. W. Rep. 409; Williams v. Colwell, 
14 App. Div. 26, 43 N. Y. Supp. 720, 1167. 

Predicated on the record before us our conclusion in 
Yaeger vs. Rose was that “The Daily Record” with a 
subscription of three hundred and fifty or less, in a 
county of the population of Dade County and devoted 
primarily to reporting the proceedings and transac- 
tions of the courts, reporting little or no news in which 
the general public would be interested, would in our 
judgment, not be a newspaper in contemplation of our 
constructive service statute which must be construed 
in this connection with the due process clause of the 
State and Federal Constitutions. Olsen v. Bibb Co., 
117 Minn. 214, 135 N. W. Rep. 385. Ann. Cas. 1913): 
Times Printing Co. v. Star Publishing Co., 51 Wash. 
667, 99 Pac. Rep. 1040, 16 Ann. Cas. 414, and Note p. 
417; 20 R. C. L. 201. 


In the case at bar it is alleged and proven that “The 
Financial News” is published daily, except Sundays, 
in Jacksonville, Florida, on sheet paper, four page size; 
that it was first published in 1916, and has been pub- 
lished continuously since that time; that it is entered 
as second class mail matter in the United States Post 
Office Department; that it is designated by the United 
States District Court as the official publication for 
bankruptcy notices; that it carries editorials, occasion- 
ally music notes, and items of interest to those inter- 
ested in music; a statement of the meetings of the 
Courts of Duval County, Florida, the names of the 
Courts, the names of the Clerks; also a calendar of the 
Circuit Court of Duval County, Florida; a list of the im- 
portant buildings in Jacksonville, Florida; a statement 
of residential locals; a lot of assignments and satis- 
factions of mortgages, warranty deeds and other leval 
decuments filed for record; a list of the real estate 


agents in Duval County, Florida, called the ‘“Realtor’s 
Directory,” with a history of the word “Realtor” also 
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a list of the attorneys in Jacksonville, Florida; a state- 
ment of the rule days for the year 1927; a list of the 
banks; a list of persons applying for tax deeds; the 
names of the owners, etc. A list of charters granted 
with pertinent information as to said charters; a list 
of permits to build granted during the preceding day, 
as well as a list of the orders and decrees, and the 
new cases filed in the Courts of Duval County, Florida. 
Items of interest to bankers, such as personal items, 
quarterly statements of the banks of Jacksonville, 
Florida, general advertisements of interest to the pub- 
lic, such as advertisements of merchants selling mer- 
chandise; also stockholders notices, and a list of the 
new cases filed in the Federal Court; important de- 
cisions of the Supreme Court of Florida; the important 
acts of the Legislature of Florida; and columns en- 
titled, “Law Books Wanted,” ‘Positions Wanted,” for 
those out of employment; “Offices Wanted,” ‘Florida 
Fairs,” Financial Market News,” and “Daily News 
Events-Leased Wire Service.” It will be noted from 
the record that “The Financial News” also carried 
news items of the merger of two real estate concerns 
in Jacksonville, Florida; a news item in reference to 
Mr. Paul M. Pope; also an account of the death of 
Jacob E. Cohen; an Editorial Column on the subject of 
“The Odd Situation in India’; a list of the theatre en- 
tertainments for the current week, a news item of 
“The Florida State Marketing Bureau” and other news 
items of general interest. It will also be noted from 
the record that there were 25,000 copies of one issue 
circulated carrying the delinquent tax list of Duval 
County, Florida, and that this issue of the paper also 
contained the New York Stock Exchange Report, an 
editorial on science artists and news quotations from 
current periodicals, as well as other news items. 


It is also alleged and proved that “The Financial 
News” has a list of seven hundred paid subscribers, in 
addition to which several thousand copies are circulated 
monthly from news stands, the subscribers being not 
only residents of Duval County, Florida, but also many 
other states of the United States and some foreign 
countries, and that the subscribers are representative 
of many different lines of business and interests. 

Our conclusion is that this showing is ample to con- 
stitute “The Financial News” of Jacksonville a news- 
paper as defined in Yaeger vs. Rose and as contemp- 
lated by our constructive service statutes. While it is 
of especial interest to members of the bar, it is broad 
in its interests, carries limited telegraphic or general 
news, such as social, religious, political, business, pro- 
fessional, and allied subjects, for the information of 
the public and has in fact a wide and diversified clien- 
tele. These and not the numerical strength of its sub- 
scription list are the controlling elements which deter- 


mines the status of a newspaper as used in our con- 


structive service statutes and as to whether or not 
service published therein would meet the requirements 
of due process of law. Hanscom vs. Meyer 60 Neb. 
68, 82 N. W. Rep. 114; Lynch vs. Durfee 101 Mich, 171, 
59 N. W. Rep. 409, Olson vs. Bibb Co. 117 Minn. 214, 135 
N. W. Rep. 385, Ann Cas. 1913D 877; Railton vs. Laud- 
er 126 Ill. 219, 18 N. E. Rep. 555; Mass. cs. Hess 140 
Ill. 576, 29 N. E. Rep. 887; Prentzel vs. Squire 161 Ill. 
346, 43 N. E. Rep. 1064, in re. Labor Journal 190 Cal. 
500, 215 Pac. Rep. 498. 


The decree appealed from is therefore affirmed. 
WHITFIELD, P. J. and BUFORD, J., Concur. 
ELLIS, C. J. and STRUM and BROWN, JJ,. Concur in 
the Opinion, filed October 29, 1927. 


Charles O. Braham, 
Plaintiff in Error, 


v. Dade County 
State of Florida, Criminal Court of 
Record. 


Defendant in Error. 
ELLIS, C. J. 

Charles O. Braham interested some people in Miami 
by a story of buried treasure in Cuba. He said that 
he obtained his information from a man in Seattle, 
Washington, who died in that city sometime before, 
bequeathing the treasure to Braham. The proposition 
was that if the persons would advance the money to 
pay expenses to ‘Cuba they would go in search of the 
treasure and when it was found a division would be 
made of it in such manner as would yield to the in- 
vestors a large return on their unpractical investment. 

Fifty dollars was advanced to Braham with which 
to supply him with some needed wearing apparel and 
the party, consisting of W. C. Nelson, his wife, daugh- 
ter and Braham, started for Cuba. 


Arriving at that island, supposed to have been at 
one time a central point of interest to the owners of 
Spanish ships carrying gold and silver from Mexico, as 
well as to the romantic “free lances” of the Spanish 
Main who preyed upon them, the four seekers after 
lost or buried treasure established themselves in a ho- 
tel where the credulous Mr. Nelson advanced three 
hundred dollars more, which seems to have been paid 
to one Chinaman to procure the presence of another 
Chinaman who would furnish the necessary informa- 
tion as to the location of the treasure. 


The enterprise resulted in failure. They seem not 
to have even dug in the earth for the gold. They went 
upon the place one Sunday morning for that purpose 
and were driven away by some Chinamen who were 
living there at the time. So whether the treasure is 


there now or was ever there is left to cdnjecture. 


An information was filed against Braham charging 
him with a violation of Chapter 8466, Laws of Florida 
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1921, an act entitled ““AN ACT Relating to Fraud or 
the Attempt to Defraud by Assuming to Have or be 
Able to Obtain Certain Information Whether the 
Same Exists or Not; To Prescribe Certain Evidence, 
and to Provide Penalties for the Violation of This Act.” 
After trial, during which much was said that was ir- 
relevant, the defendant was convicted and sentenced 
to imprisonment in the penitentiary at hard labor for 
a period of five years. 

The judgment is attacked on writ of error. A mo- 
tion to quash the information was made; then, after 
verdict, a motion in arrest of judgment and a motion 
for a new trial were made. They were all overruled. 


The Statute referred to above was designed to 
punish a species of criminal conduct known as obtain- 
ing money or other thing of value by false pretenses. 
The practice which was becoming frequent in some por- 
tions of the country of obtaining money from the avid 
as well as the credulous by the use of symbols and 
paraphernalia in the operation of confidence games 
and spurious evidences of race track communications 
by secret wires gave rise to demand for the statute. 
Although the language is broad enough perhaps to 
cover such frauds it cannot be made applicable to an 
idle story of buried wealth coupled with a promise to 
share the find if it should be discovered. 


The information in this case charges merely that 
the defendant assumed to have information, “secret, 
advance and inside,” of a certain buried treasure in a 
foreign country, and upon that representation obtain- 
ed money from Nelson; that the defendant knew the 
representation to be false but that he made it to obtain 
the money which was given to him by Nelson. Assum- 
ing the allegations to be true no indictment would lie 
under the statute for an idle tale or an improbable or 
absurb assertion such as that alleged, so shallow as to 
be incapable of imposing upon a person. See 25 C. J. 
598. 


Although it is alleged that the prosecutor believed 
the story of the defendant it is apparent that the mo- 
tive or inducements moving Nelson to part with his 
money was not the assertion that the defendant had 
secret information about a buried treasure, but that by 
advancing the money the Nelsons would get the de- 
fendant to go with them in search of the treasure 
which would be divided if found. See Edwards v. 
State, 45 Fla. 22, 33 South. Rep. 833. 

The evidence in the case, as shown by the bill of 
exceptions, was wholly insufficient to support the alle- 
gations of the indictment. Neither the falsity of the 
defendant’s representations as to his information nor 
the nonexistence of the treasure was shown. Under 
the statute, however, the existence or nonexistence of 
the treasure would be immaterial. 

The information charges that three hundred and 


fifty dollars were paid to the defendant. The evidence 
is that fifty dollars were advanced to him in Miami to 
enable him to procure some clothing and the remainder 
was paid out in Cuba to obtain the services of a China- 
man to find another Chinaman who could probably 
locate the place upon which the treasure was supposed 
to have been buried by the person who gave that in- 
formation to defendant. 

The transaction seemed to be a joint adventure in 
search of treasure supposed to be buried in a foreign 
country. The spirit to undertake the enterprise was 
awakened in Nelson by the story of the defendant 
which was never shown to be untrue. 

The judgment of the court is reversed. 

STRUM, and BROWN, JJ., Concur. 
WHITFIELD, P. J. and TERRELL and BUFORD, JJJ., 
Concur in the Opinion, filed November 14, 1927. 


Gertrude S. Booth, as Administratrix 
of the Estate of John F. Snelson, 
deceased, Gertrude S. Booth, and her 
husband, John S. Booth, Ina J. Wrench 
and her husband, Frank Wrench, F. R. 
Snelson, and Hulda May Snelson, 


a minor, 
Appellunts, 
Vv. Alachua County. 
F. H. Bobbitt and Leilia H. Bobbitt, 
his wife, 
Appellee. 
BROWN, J. 


This is a bill brought by the vendors against the 
vendee’s administratrix and heirs at law to enforce 
a contract for the purchase of certain lands. The de- 
fendant administratrix and the adult heirs at law de- 
murred to the bill as amended. This demurrer was 
overruled. From the order overruled the demurrer 
the defendants have taken this appeal. The only 
grounds of demurrer which, in our opinion, merit any 
consideration are those regarding the property of the 
parties defendant, the question of adequate remedy at 
law, the sufficiency of the tender made by the vendors 
to the defendants, and the propriety of the relief 
prayed. 

A part of the purchase money had been paid by the 
vendee as provided in the contract, and then there was 
a default for considerably more than sixty days in the 
payment of the balance and, taking advantage of an 
acceleration clause in the contract, the vendors elected 
to declare the full amount of the balance of the pur- 
chase money due and payable, notifying the administ- 
tratrix in writing of such election, and on the same 
date making claim in writing against the estate of the 
vendee for the payment of the remaining note with 
interest, such claim being filed within the time re- 
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quired by our statute of non-claims. The bill further 
alleged that the vendors had tendered a good and suf- 
ficient warranty deed in fee simple, together with an 
abstract, to the administratrix, in accordance with the 
terms of the contract as regarding the maknig of such 
tended to the vendee, and had offered to deliver same 
upon the payment of the said note with interest, and 
the bill goes on to allege that complainants “do here 
and now offer and tender to deliver said deed and to 
furnish said abstract upon the payment of said note 
and interest, costs and attorney’s fees, as provided in 
said contract and note, which said deed and abstract 
are deposited in the registry of the Court, etc. The 
prayer of the bill is that the defendants be required to 
carry out the terms and conditions of the said contract 
and to accept and recive the said deed of complainants 
so offered and tendered, and that an accounting be had 
between the complainants and said administratrix as 
to the amount due upon said note, both principal and 
interest, and attorney’s fees, and amounts paid by 
complainants for taxes and other disbursements, re- 
ferred to in the bill, and that said administratrix be re- 
quired by an order of the court to pay forthwith into 
the registry of the court the amount found to be so 
due on said accounting, together with the costs of this 
suit; and, in default thereof, that execution issue 
against the said administratrix for such amount as 
might be found to be due on said accounting. 


The case of Morgan v. Eaton, 59 Fla. 562, 52 So. 
505, is a case in many respects similar to the case at 
bar. In that case, this court, speaking through Taylor, 
J.. said: “It is the settled rule that the remedy by 
specific performance is mutual as between vendor and 
vendee, and, where the remedy is sought by the vendor, 
it makes no difference that the relief he seeks thereby 
is only to enforce. the payment of a specific sum of 
money, a suit by a vendor for specific preformance of 
acontract for the sale of land cannot be defeated on the 
ground that there is a remedy at law.” (citing authori- 
ties). See also 3rd Ed. Pomeroy in Spec. Perf., sec. 6. 


In an action by the vendors to enforce against the 
vendee’s personal representative and heirs at law a 
contract for the purchase of land, the vendee’s person- 
al representative should ordinarily be made a party de- 
fendant, since it is his duty to make payment. The 
heirs or devisees of the deceased vendee are proper de- 
fendants, since the conveyance is to be made to them, 
36 Cyc. 764, 765; Pomeroy on Spec. Perf., sec. 496. 


By the rule in some jurisdictions, a tender of a 


_deed by the vendor is unnecessary as a prerequisite to 


suit for specific performance against the vendee, or 
his personal representative and heirs at law. But the 
Weight of authority appears to be that as a general 
rule the tender of a deed as required by the contract 


is a necessary prerequisite to such a suit unless same 
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valid excuse is shown for failure to make such tender. 
36 Cy. 701, 702. This is especially the case where the 
stipulations are mutual and dependent—that is, where 
the deed is to be delivered upon the payment of the 
purchase proce. “In such case an actual tender and 
demand by one party is absolutely necessary to put 
the other in default and to cut off his right to treat 
the agreement as still subsisting.” Pomeroy on Spec. 
Perf., sec. 561. 

Where the payment of the last installment of pur- 
chase money by the vendee and the conveyance of the 
title by the vendor are concurrent and dependent acts, 
the vendor, before he can maintain a bill for specific 
performance against the vendee, must tender to the 
vendee (or his personal representative in case of his 
death) such a conveyance of the title as is required by 
the contract, unless the vendee has repudiated the 
contract, or there be some other valid reason for not 
making such tender. The tender need not, however, 
be unconditional. Such tender must necessarily from 
its nature be conditional, dependent on and to be per- 
formed only in case of the readiness of the other party 
to perform his part of the agreement of purchase by 
paying the balance of the purchase price. In Shouse 
v. Doane, 39 Fla. 95, 21 So. 807, which was a suit by the 
vendee, the reverse of the foregoing proposition was 
laid down; that is, in a suit by the vendee to require 
the vendor to execute and deliver the deed called for 
by the contract, the vendee must make a tender of the 
balance due on the purchase price, conditional, how- 
ever, upon readiness on the part of the vendee to per- 
form his part of the contract. It is a poor rule that will 
not work both ways. Necessarily, the same principle 
supplies to the vendor—he must tender the deed, con- 
ditional of course upon the payment by the vendee of 
the balance due. 

The character of relief prayed, that is, that the de- 
fendant administratrix and heirs at law of the deceased 
vendee be required to specifically perform by accept- 
ing the deed and abstract tendered in alleged accord- 
ance with the contract, and by paying the balance due 
on the contract price thereof, and that upon failure to 
do so execution be issued against the said defendant 
administratrix for the amount of such balance found to 
be due—seems to have been an appropriate prayer for 
relief in such a case as this, though of course the court 
is not bound by the prayer but may grant such relief 
as the facts and equity call for. See Morgan v. Eaton, 
supra. 

What is said above is of course not in conflict with 
the rule laid down in Forssell v. Carter, 65 Fla. 512, 
62 So. 926, and Realty Securities Co. v. Johnson, (Fla.) 
111 So. 532, which dealt with the question of forfeoture 
of contract. 

Where, as here, the complainants are not seeking 
to have the contract declared forfeited, but merely to 
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require the vendee’s personal representative and heirs 
at law to specifically perform the contract, and upon 
failure to do so, for process of execution against the 
deceased vendee’s estate for the balance due under the 
contract, we think this court is committed to the rule 
above stated, and which seems to be favored by the 
weight of authority, by reason of the decision of this 
court in the case of Shouse v. Doane, supra. 

The bill as amended appears to be good as against 
the grounds of demurrer interposed to it by the appell- 
ants, and as there is equity in the bill, we hold that the 
chancellor was free from error in overruling the de- 
murrer interposed to such bill as amended. 

Affirmed. 

ELLIS, '‘C. J. and STRUM, J., Concur. 
WHITFIELD, P. J. and TERRELL and BUFORD, JJ. 
Concur in the Opinion, filed October 19, 1926. 


Chase & Company, a Corporation, 
Plaintiff in Error, 
Vv. Orange County. 
Atlantic Coast Line Railroad 
Company, a Corporation, 
Defendant in Error. 
TERRELL, J. 

Plaintiff in error filed its declaration in the Circuit 
Court of Orange County, seeking to recover damages 
in the sum of Fifteen Hundred Dollars ($1500.00) 
against defendant in error for negligently transport- 
ing one car of oranges from Dunedin, Florida, to New 
York City, in the State of New York. There was a 
demurrer to the declaration which was _ sustained. 
Plaintiff in error refused to amend its declaration, so 
the cause was dismissed September 21st, 1926, and writ 
of error was prosecuted from that order. 


This action is grounded on the Carmack Amend- 
ment to the Interstate Commerce Act, the pertinent 
part of which is as follows: 


“Any common carrier, railroad or transportation company 
subject to the provisions of this act receiving property for 
transportation from a point in one state or territory or the 
District of Columbia to a point in another state, territory, 
District of Columbia or from any point in the United States 
to a point in an adjacent foreign country shall issue a receipt 
or bill of lading therefor and shall be liable to the lawful holder 
thereof for any loss, damage or injury to such property caused 
by it or by any common carrier, railroad or transpotation 
company to which such property may be delivered or over whose 
line or lines such property may pass within the United States 
or within an adjacent foreign country when transported on a 
through bill of lading and no contract, receipt, rule, regulation 
or other limitation of any character whatsoever shall exempt 
such common carrier, railroad or transportation company from 
liability hereby imposed; and any common carrier, railroad or 
transportation company so receiving property for transportation 
from a point in one state, territory or the District of Columbia 
to a point in another state or territory or from a point in a 
state or territory to a point in the District of Columbia or 


from any point in the United States to a point in an adjacent 
foreign country or for transportation wholly -within a terri- 
tory shall be liable to the lawful holder of said receipt or bil] 
of lading or to any party entitled to recover thereon whether 
such receipt or bill of lading has been issued or not for the 


full actual loss, damage or injury to such property caused by it 
or by any such common carrier, railroad transportation company 
to which such property may be delivered or over whose line or 


lines such property may pass within the United States.” 

' The controlling question raised by the demurrer be- 
low and brought here for our determination is whether 
or not a declaration resting on this act should allege 
that the plaintiff is the “lawful holder” of the bill of 
lading. 

Inspection of the act descloses that it was enacted 
for the benefit of the lawful holder of the bill of lading 
or any party entitled to recover thereon whether is- 
sued or not. In Adams Express Co. v. Croninger, 226, 
U.S. 491, 33 Sup. Ct. Rep. 148, the Supreme Court of 
the United States announced the dominant features of 
the act to be as follows: (1) It affirmatively requires 
the initial carrier to issue “a receipt or bill of lading 
therefor” when it receives “property for transportation 
from a point in one state to a point in another. (2) 
The initial carrier is made “liable to the lawful holder 
thereof for any loss, damage or injury to such property 
caused by it.” (3) The initial carrier is also made liable 
for any loss, damage or injury to such property caused 
by “any common carrier, railroad or transportation 
company to which such property may be delivered or 
over whose line or lines such property may pass,” and 
(4) It affirmatively provides that “no contract, receipt, 
rule or regulation shall exempt such common carrier, 
railroad or transportation company from the liability 
hereby imposed.” 

The Interstate Commerce Act being a Federa! Act 
supersedes all State laws affecting the carrier’s liability 
for interstate shipments of property. The Carmack 
Amendment to the Interstate Commerce Act while 
defining the carrier’s liability for interstate shipments 
has no specification as to pleadings in such causes. 
In this situation the rules of pleading in common law 
cases prevailing in the State courts would control. 

Under the rules of pleading in this State the de- 
claration must by positive and direct allegations or fair 
inference therefrom contain all ultimate facts on which 
the plaintiff relies for recovery. Louisville & N. R. 
Co. v. Guyton, 47 Fla. 188, 36 South. Rep 84; Milligan 
v. Keyser, 53 Fla. 331, 42 South. Rep. 367; Royal Phos- 
phate Co. v. Van Ness, 53 Fla. 135, 43 South. Rep. 916: 
Hoopes v. Crane, 56 Fla. 395, 47 South. Rep. 992; Kir- 
ton v. Atlantic Coast Line R. Co., 57 Fla. 79, 49 South. 
Rep. 1024; Woodbury v Tampa Waterworks Co., 57 
Fla. 243, 49 South. Rep. 556, 21 L. R. A. (N.S.) 1034; 
Co-Operative Sanitary Baking Co. v. Shields, 71 Fla. 
110, 70 South. Rep. 934; Ingram-Dekle Lumber Co. Vv. 


Geiger, 71 Fla. 390, 71, 934; Ingram-Dekle Lumber Co. 
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y. Geiger, 71 Fla. 390, 71 South. Rep. 552; German- 
American Lumber Co. v. Brook, 55 Fla. 557, 46 South. 
Rep. 740; Leynes v. Tampa Foundry & Mach, Co., 56 
Fla. 488, 47 South. Rep. 918. 

The statute here in question provides a remedy 
whether the bill of lading was or was not issued. Its 
issue is, however, made mandatory, it has the attribute 
of commercial paper, and under the Federal bill of lad- 
ing act it may be negotiated and under conditions 
therein authorized pass into the hands of other parties 
than the shipper or original holder as other commercial 
paper. Pere Marquette R. Co. v. J. F. French & Co., 
254 U. S. 538, 41 Sup. ‘Ct. Rep. 195. 

Since the Carmack Amendment was passed for the 
protection of the lawful holder of the bill of lading 
which may be the original consigner or his successor 
in title and no one can sue to recover thereon except 
the lawful holder or the party entitled to recover there- 
on whether issued or not and the lawful holder may 
sue the carrier for loss or damage to goods without 
proving ownership of the goods, we think the conclu- 
sion inescapable under our rules: of pleading that the 
declaration must allege that the plaintiff is the lawful 
holder of the bill of lading, or that he is entitled to re- 
cover thereon, and whether or not the bill of lading 
was or was not in fact issued. 

Under the laws these are the intimate facts on 
which the plaintiff relies for recovery, and it is defend- 
ant’s right to be apprised of them. 
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This holding is not in conflict with Aulman v. At- 
lantic Coast Line Ry. Co. 71 Fla. 276, 71 So. 283 and 
Atlantic Coast Line Ry. Co. v. Roe, 91 Fla. 109 So. 205. 
The former case was decided March Ist, 1916, prior to 
the unifor mBill of Lading Act (August 29, 1916) which 
is very largely determinative of the question here. The 
latter case went off on other questions, the question 
involved in this case not being before the court. 

We have found no case in point supporting this 
view, but the purpose of the act relied on for relief, the 
bill of lading act and the weight of the Federal cases 
construing these acts lead to this conclusion, and we 
are convinced of its soundness. Adams Exp. Co. v. 
Croninger, 226 U.S. 491, 33 Sup. Ct. Rep. 148; Pennsyl- 
vania Ry. Co. v. Olivitt Bros., 243 U.S. 574, 37 Sup. Ct. 
Rep. 468; Texas & P. Ry. 'Co. v. Leatherwood, 250 U. S. 
478, 39 Sup. Ct. Rep. 517; Pere Marquette R. Co. v. 
J. F. French & Co. 254 U. S. 538, 41 Sup. Ct. Rep. 195; 
Georgia Fla. & Ala. Ry. Co. v. Blish Milling Co. 241 U. 
S. 190, 36 Sup. Ct. Rep. 541; American Fruit Growers, 
Inc. of Illinois v. San Antonio & Arkansas Pass. Ry. Co. 
239 Ill. App. 151. 

The order of the Circuit Court of Orange County 
is therefore, affirmed. 

Affirmed. 


ELLIS, C. J. and STRUM, BROWN and BUFORD, JJ. 
Concur 


WHITFIELD, J., Dissents. Opinion filed November 
15, 1927. 
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OTHER CASES OF INTEREST 


(Under this heading the Law Journal will publish various 


In Circuit Court of Duval County, Flor- 
ida. 
State ex rel 
City of Jacksonville, et al. 
vs. 
John T. Alsop, et al. 

This is a suit in mandamus whereby 
it is sought to compel the Mayor and 
City Council of the City of Jacksonville 
to include in the 1928 financial budget 
and tax levy the estimates of the City 
Commission for the maintenance and 
operation of the Municipal Radio Station, 
the Municipal Golf Course and the Muni- 
cipal Statium, which estimates the Coun- 
cil has refused to include in its budget 
and tax levy. 

A decision of the case involves con- 
struction of certain parts of the many 
legislative enactments that compose the 
City Charter of the said City. In the 
original Charter passed by the legisla- 
ture of 1887, the taxing power of the 
City was vested in the Mayor and City 
Council, where it still abides, subject to 
some slight modifications, one of which 
is here under consideration. 

In 1917 the Legislature passed an act 
amendatory of the Charter, whereby the 
City Commission was brought into ex- 
istence. This act did not give to the City 
a real commission form of government, 
but in effect changed the name of the 
Board of Bond Trustees to “City Com- 
mission,” abolishing practically all other 
boards, giving their powers to the City 
Commission, abolishing the office of 
Mayor, and provided that the Chairman 
of the City Commission should be ex 
officio Mayor. The Legislature of 1919 
restored the office of Mayor; so that, as 
above stated, the City has its original 
form of government, with some changes 
of names and a re-distribution of pow- 
ers. 

The City Commission is in effect a 
board of managers, charged with the 
duty of actually operating the admini- 
strative affairs of the City. They have 
no jurisdiction over the legislative de- 
partment, composed of the Mayor and 
City Council, nor over the judicial de- 
partment functioning through the Muni- 
cipal Court. Certain other minor func- 
tions have been, by legislative enact- 
ment, given to other boards, commissions 
and persons; but the great mass of the 
City’s governmental affairs, including the 
Police and Fire Departments, streets, 
sewers, electric and water plants, and 
public buildings, is vested in the City 


decisions of particular interest to the bar). 


Commission. 

The City Commissioners are elected by 
the people, and each Commissioner is re- 
quired to give a bond in the sum of Fifty 
Thousand Dollars, conditioned that he 
will faithfully and honestly perform his 
duties. 

The act of the Legislature of 1927, 
which created the City Commission, pro- 
vided that on or before a fixed date it 
should furnish to the City Council “item- 
ized estimates of the financial needs of 
each and every department,” and provid- 
ed that when the City Council came to 
adopt its budget, it “shall consider such 
estimates.” Clearly, it was the legisla- 
tive intent that the estimates thus furn- 
ished to the City Council should not be 
binding upon it, but only advisory. This 
seems to have been the interpretation 
placed upon the provision by all depart- 
ments of the City for eight years. 

In 1925 the Legislature amended this 
last named provision of the Charter law 
so as to provide, not that the Council 
shall “consider” the estimates of the City 
Commission, but that i“thereupon the 
City Council shall adopt a budget for the 
ensuing year, which budget shall contain 
the itemized estimates” so furnished by 
the City Commission. The affairs in 
charge of the City Commission are else- 
where in the Charter designated as “or- 
dinary corporation purposes,” and the 
total tax millage for these purpose is 
limited to 13 mills. The City Commission 
is, of course, bound to keep its estimates 
within this limitation; and the Council 
has authority to levy additional millage 
for other purposes. 

The relators contend that this amend- 
ed provision, quoted from the act of 1915, 
gives the City Commission absolute and 
final authority within the 13 mill limit, 
and that when it has exercised this 
authority the Council is bound to include 
the estimated expenses in its budget and 
tax levy, without change. 

The respondents contend that since the 
last quoted provision does not specifical- 
ly direct the Council to levy a tax to 
cover the estimates of the Commission, 
and since the Commission has not in so 
many words, been given legislative 
authority to levy taxes, the estimates 
to be furnished by the Commission are 
has authority to change them. The Coun- 
still only advisory, and that the Council 
cil undertook to exercise such authority 
by eliminating from the estimates the 
three utilities above named, this precipi- 


tating this action at law. 

In state and federal governments the 
powers are divided between the legisla. 
tive department, the executive depart. 
ment, and the judicial department; and 
no department can perform any of the 
functions of any other department. The 
power to levy taxes in these governments 
is vested exclusively in the legislative 
departments, and no other department 
can, directly or indirectly, perform that 
function. In city governments, however, 
it is the settled law, both in this country 
and in England, that no such clear-cut 
distinction prevails, and that the legisla- 
ture can place the taxing power any- 
where it chooses to place it, or divide it 
according to its wishes. There is no legal 
reason, therefore, why the Legislature 
should not clothe the City Commission 
with the exclusive taxing power of the 
City, or divide it between the Council 
and the Commission. 

The 1925 Legislature clearly intended 
that the estimates fixed by the Commis- 
sion, within the 13 mill limit, should be 
final, and that the amounts of money so 
estimated should be included by the Coun- 
cil in its budget and tax levy. Being an 
amendatory act, it made no other change 
in the pre-existing law. It is true that 
the act did not, in so many words, direct 
the Council to make a tax levy to raise 
the estimated amount of revenue; but 
the prime purpose of the budget system 
is to determine what amount of taxes 
must be levied; and when the estimate 
is finally fixed, the taxing authority is 
inescapably bound to levy the necessary 
tax, within the legal limit, to raise the 
necessary money. 


The governments of great cities are all 
the while becoming more and more vast 
community property holders and complex 


industrial organizations. They own and 
operate public utilities running in value 
to many millions of dollars, the opera- 
tion of anyone of which requires complex 
organization and_ skilled supervision. 
They have huge investments in sewer- 
age systems, streets and public buildings. 
They have armies of trained and dis- 
ciplined men to maintain order and com- 
bat fire. They have their complex 


health departments, looking after the 
public health over a wide field, stretch- 
ing from mosquito control to the inspec- 
tion of foods and drinks. These are a few 
of the vast enterprises that are woven 
into the fabric of the modern city, such 
as Jacksonville. 
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The proper administration of these big 
pusiness affairs requires special training, 
skill and thought. They cannot be effi- 
ciently administered by any casually 
functioning organization, such as the 
City Council, composed of citizens gath- 
ered from the different walks of life and 
assembled for a short while two or three 
times a month. Nor can these large and 
complex affairs be safely and properly 
administered if the judgment and dis- 
cretion of the men directly in charge of 
them may be set at naught, and the judg- 
ment of a casually functioning body sub- 
stituted; for sooner or later there will 
come a vital and irreconcilable clash, 
such as underlies this suit. These things 
are beginning to be everywhere recog- 
nized, and the result is the rapid spread 
of the pure commission form of gevern- 
ment, in which a carefully selected body 
of men is clothed with the sole responsi- 
bility of operating these great and intri- 
cate community functions. The Legisla- 
ture of Florida has caught the spirit of 


October 15, 1927. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 
Attorneys Fee 
Dear Mr. Amos: 
Replying to your letter of October 14th, 


with reference to pending suits brought 
in the Cireuit Court of Jackson County to 
restrain the collection of State taxes 


against the First National Bank of Mari- 
anna, the First National Bank of Grace- 
ville, The Bank of Malone and the Bank 
of Greenwood, I am of the opinion that 
there is no statute which would auth- 
orize contribution by the State to pay 
attorneys employed by the County to 
defend these suits. In so far as defend- 
ing these suits is concerned in regard to 
the State taxes that is a matter which 
devolves upon the office of the Attorney 
General and the State’s Attorney of the 
l4th Judicial Circuit and there is no oth- 
er provision made to represent the State’s 
interests in such matters other than 
through its duly authorized State’s At- 
torney and Attorney General. 

With regard to the liability of Nation- 
al Banks to taxation under the existing 
laws of this State, I am of the opinion 
that there is nothing contained in the 
recent decision of the Supreme Court 
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this trend in modern municipal affairs, 
and has turned the operation of all these 
things in the City of Jacksonville over 
to the City Commission, giving them 
power to dictate to the City Council what 
tax money, within the 13 mill limit, they 
shall have for their operation. 

To state the law in another and per- 
haps simpler way, the administrative de- 
partment of the city government has been 


. turned over to the City Commission, and 


the limit of taxation for this department 
is fixed at 13 mills. Within this limit 
the Commission has power to dictate to 
the Council what amount of money shall 
be raised by taxation for the mainten- 
ance and operation of the administrative 
department. To that extent the legisla- 
tive department, composed of the Mayor 
and City Council, is shorn of its taxing 
power and relieved of its responsibility. 
This power and responsibility are shift- 
ed to the City Commission. In it is vest- 
ed the discretion. Upon it rests the bond- 
ed responsibility. 


OPINIONS OF THE ATTORNEY GENERAL 


(Through the courtesy of the Attorney General of Florida, the Law Journal will from time to time publish those official 
opinions which seem to be of general public interest.) 


which holds that National Banks as such 
are exempt from State taxation unless 
there is an unlawful discrimination 
against such banks in the manner of the 
assessment of such tax. The Supreme 
Court failed to declare the State law 
unconstitutional and on the contrary held 
that the State law was valid and only 
sustained the right of the Bank of 
Pensacola to maintain the suit on the 
ground that the assessment of a tax 
against National Banks under the statute 
without likewise assessing other money- 
lending institutions in the same business 
constituted an unlawful discrimination 
which was prohibited by the Federal 
statutes governing taxation of National 
Banks. The Pensacola case is being fol- 
lowed up vigorously by the Attorney 
General’s office with a view of obtaining 
a direct decision on the merits of that 
case, the previous decision having been 
upon a demurrer to the bill of complaint 
only. 

So far as the State banks are con- 
cerned, there is absolutely no ground 
whatever upon which they can hope to 
succeed to avoid payment of the tax in 
my opinion although it would seem un- 
just that State banks would have to pay 
the tax without Federal banks having 
to pay it also, 
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The case is now before the court upon 
the motion of the respondents to grant 
the altrnative writ of mandamus hereto- 
fore issued herein. The alternative writ 
and the motion to quash it raises the is- 
sue here under consideration. 

The case has been ably briefed and 
argued on both sides, with elaborate cita- 
tions of authority. But there is no sub- 
stantial dispute among counsel as to the 
provisions of law governing the case. 
The dispute is as to what interpretation 
shall be put upon the pertinent provisions 
of the City Charter, in the light of prin- 
ciples of law that are settled and undis- 
puted. For these reasons the court has 
not deemed it necessary to cite authori- 
ties in this opinion. 

An order will be made in due course 
denying the motion to quash the alterna- 
tive writ, and fixing a time within which 
the respondents shall file their return. 


DANIEL A. SIMMONS, 
Judge. 


Inasmuch as States’ taxes are involved 
in the suits referred to in Mr. Mayfield’s 
letter, the Comptroller should apply for 
leave to intervene in such suits under 
the statutes and become a party there- 
to in order that proper defense of same 
may be made through the appropriate 
officers. 

Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


October 15, 1927. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee Fla. 
Gasoline Tax 
Dear Mr. Amos: 

Clause 5 of Section 9 of Article I of 
the Constitution of the United States 
provides that no tax or duty shall be laid 
on articles exported from any State. 

I am, therefore, of the opinion that 
exports of gasoline shipped to Nassau, 
B. I., from Miami, Florida, are not sub- 
jected to the State tax on gasoline inas- 
much as exports as such cannot be law- 
fully taxed under the above provisions of 
the Federal Constitution. 

Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


|_| 
| 
t 
t 
y 
t 
t 
n 
e 
il 
\- 
n 
e 
it : 
se 
it 
iS 
le 
st 
X : 
id 
le 
1- 
n. 
r- 
S- 
n- 
eX 
he : 
h- 
C- 
2W 
en 
ch 2 


48 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


October 16, 1927. 
Hon. S. D. Jordan, 
Clerk, Circuit Court, 
DeLand, Florida. 
In Re: Applicability of House Bill No. 
763 to Fees Allowed to Justices 
of the Peace 

I am of the opinion that House Bill 
No. 763, approved June 1, 1927, entitled: 
“AN ACT Fixing the Fees and Compen- 
sation to be Charged by the Clerks of the 
Various Courts of Record and the Clerks 
of the Circuit Court, as Recorder’ does 
not in any-wise affect the fees allowed 
to be charged by Justices of the Peace 
in this State, even though Section 3384 
of the Revised General Statutes provides 
that the fees of a Justice of the Peace 
shall be the same as those of the Clerk 
of the Circuit Court for similar services. 

My reasons for this conclusion are as 
follows: 

Section 16 of Article III of the Con- 
stitution of Florida, provides that each 
bill shall contain but one subject and 
matter properly connected therewith, 
which subject shall be briefly expressed 
in the title. Legislative provisions not 
fairly covered by or implied in the title 
of an Act are invalid and cannot be en- 
forced. See DAVIS v. WILSON, ete. 
CO., 84 Fla. 102, 92 So. 916, where the 
Supreme Court held that an Act whose 
title related to the preparation and filing 
of transcripts of the record in appeal 
cases did not legally effect a change in 
the fees of the Clerk for his services in 
that respect, and that, therefore, the Act 
insofar as it fixed such fees, was in- 
valid. 

In the case of House Bill 763, the title 
is restricted to that of fixing the fees of 
Clerks of Courts of Record and of Cir- 
cuit Courts. In this connection, it will 
be also noted that such Act is not a direct 
amendment of any specifically named 
Section in the Revised General Statutes, 
but is rather a repeal of Section 3084 of 
the Revised General Statutes on the sub- 
ject of fees for clerks of Courts, and the 
substitution of a new and independent 
fee bill for such clerks, insofar as Clerks 
are concerned. But the repeal of Section 
3084 has only taken place insofar as it 
is necessary to give effect to House Bill 
763, and except insofar as House Bill 
763 conflicts with Section 3084, that Sec- 
tion remains in force and is unrepealed. 
See Section 3 of House Bill 763, con- 
strued in connection with holding of the 
Supreme Court in case of SPARKMAN 
v. STATE, 71 Fla. 210, 71 So. 34. 

I am, therefore, of the opinion that 
House Bill No. 763 must be construed in 
the light of its limited title, as operating 
to effect a change only in the fees of 
Clerks of Courts of Record and Circuit 


Court clerks, and that except insofar as 
the original Section 3084, of the Revised 
General Statutes, fixing fees of such 
clerks, is repealed to allow House Bill 
No. 763 to operate, that original Section 
3084 remains in full force as a law of 
this State and, therefore, continues to 
fix the scale of fees to be allowed to 
Justices of the Peace and County Judges. 
Any other construction of House Bill 
763 would render that Act unconstitu- 
tional as no notice is given by the title 
of any intention to change the fees of 
Justices of the Peace or other officers 
than those specifically referred to there- 
in. 
Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


October 25, 1927. 

Hon. W. S. Cawthon, 
State Superintendent of 
Public Instruction, 
Tallahassee, Florida. 

Special Tax School Districts— 

Commissions of Tax Assessor. 
Dear Mr. Cawthon: 

House Bill No. 1538 provides that the 
County Board of Public Instruction shall 
audit and allow the commissions for as- 
sessing and collecting the taxes in Spe- 
cial Tax School Districts. 

It does not appear that the payment 
of taxes should be made out of the gen- 
eral County school fund but on the con- 
trary the fact that it is designated as a 
“commission” would indicate that the 
amount audited and allowed by the 
County School Board is to be deducted 
from the amount of the Special Tax 
School District taxes assessed. 

Trusting this answers your letter of 
October 24th, I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


October 29, 1927. 
Hon. H. Clay Crawford 
Secretary of State, 
Tallahassee, Florida. 
Dear Mr. Crawford: 

I have examined your letter of October 
18th, with reference to request made by 
Hon. W. I. Watson as to the proper in- 
terpretation to be placed on the provi- 
sions of Chapter 10096, Acts of 1925. 

Chapter 10096 was construed in many 
respects by both Attorney General Bu- 
ford and Attorney General Johnson. It 
has been my policy as Attorney General 
not to interfere with any of the rulings 
of my predecessors even though I might 
have reached different conclusions from 
theirs on the same matter. 

Unless the matter is covered by pre- 


vious ruling received by you from my 


predecessors it is my interpretation that 
the provisions of Chapter 10096, pro. 
viding for amendment of capital stock 
by increase in such stock do not contem. 
plate the payment of additional fee of $19 
for filing certificate which evidences the 
amendment. In short, I interpret the 
provision requiring the $10 filing fee for 
filing amendment to charter means such 
amendments as are not incidental and 
necessary to be made under other see. 
tions of the same law. 

As a corporation could not legally in. 
crease its capital stock without making 
an amendment to the charter and as the 
charges are made for the amount of in- 
crease included in the amendment, it 
would appear that the payment made on 
the capital stock is sufficient to include 
all necessary incidents to the increase in 
the capital stock. In short, the State 
charges a corporation so much to in- 
crease its capital stock. The amount 
which may be charged for such increase 
is limited by the law. An amendment to 
the charter is necessary to give effect 
to the increase and, therefore, the State 
has to file the amendment for the 
amount of charter fees in order that they 
might make delivery of that for which 
it is paid, i. e., the increase of capital 
stock. 

You will understand that this opinion 
is rendered subject to any previous opin- 
ion which may have been rendered by my 
predecessors as it is my intention to 
change no previous opinions rendered on 
this same subject. 

Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


November 7, 1{27. 
Hon. W. B. Davis, 
Member, State Board of Control, 
Perry, Florida. 
Radio Station at University 
Dear Mr. Davis: 

I wish to acknowledge the receipt of 
your letter of November 3rd, with refer- 
ence to a further interpretation of House 
Bill No. 701 amending Chapter 10241, 
Acts of 1925, Laws of Florida, providing 
for an appropriation to install a radio 
broadcasting station at the University 
of Florida at Gainesville. 

As I construe it, the Act appropriates 
a specific sum of money for the purpose 
of designing, constructing, operating and 
maintaining a radio broadcasting station 
to be located at the University of Florida 
and operated under the supervision of the 
Engineering College of the University, 
located at Gainesville. It then makes it 


the duty of the Board of Control to ex- 
pend this sum of money and gives the 
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Board the power to enter into a contract 
or contracts for the design, erection, in- 
stallation and maintenance of said broad- 
casting station. 

Section 3 of the Act provides that in 
constructing the station it “shall be of 
a power not to exceed 5 kilowatts maxi- 
mum” and shall be so designed and con- 
structed by the use of pick-up apparatus 
that the State Capitol of Tallahassee and 
the Florida State College at Tallahassee 
and Florida State Marketing Bureau may 
broadcast over a leased wire. 

The meaning of this language, as I 
construe it, is that the station shall be 
designed so it might be used for broad- 
casting matter transmitted to it over 
leased wire from the points indicated 
but it does not appear to be essential 
that the Board shall at this time make 
any provision for leasing the wires to 
accomplish this pick-up with the other 
points named nor to actually provide for 
the pick-up apparatus. The express pur- 
pose of the law is that by the use of 
suitable pick-up apparatus broadcasting 
may be done over a leased wire from 
Tallahassee, Jacksonville, etc. 

In administering the Act, the pri- 
mary purpose to be accomplished is the 
construction of the radio station in ques- 
tion. In providing for the construction 
sufficient allowance must be made out 
of the appropriation for maintaining the 
same during the next fiscal period, which 
extends until June 30th, 1929. 

I think the Act authorizes the Board 
of Control to fix the amount of money 
it will set aside for the construction of 
the station and fix and set aside a sepa- 
rate amount for the maintenance of the 
station. The aggregate of these amounts 
must not exceed the sum of $100,000. So 
long as a sum not exceeding the $100,000 
is spent and so long as it is spent for the 
design, construction, installation and op- 
eration and maintenance of the said 
broadcasting station the expenditure is 
lawfully and proper and it is up to the 
Board to fix, in its discretion, the amount 
of money which it will spend for design, 
erection, and installation and also the 
amount which it will spend for operation 
and maintenance. 

Trusting this gives you the information 
that you requested in your letter of No- 
vember 3rd, I am, with kind personal 
regards, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


November 14, 1927. 
Hon. Stewart G. Thompson, 
Director, Bureau of Vital Statistics, 
State Board of Health, 
Jacksonville, Florida. 
My dear Mr. Thompson: 
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Section 1 of Senate Bill No. 75, ap- 
proved May 28th, 1927, provides: 

“That from and after the passage of 
this Act every license to practice ... 
shall before the licensee begins to prac- 
tice thereunder be recorded in a book 
for that purpose in the office of the 
Clerk of the Circuit Court of the County 
in which he resides or in which such prac- 
tice is intended to be carried on... ” 


It is apparent from this provision, 
taken in connection with other provisions 
of the Act that if a physician has his 
license recorded in the County in which 
he resides and intends to practice it is 
necessary to have said license recorded 
in another County whenever he moves 
from one part of the State to another 
or changes his abode from one part of 
the State to another, as the law requires 
that the license be recorded in the Coun- 
ty “in which such practice is intended to 
be carried on.” 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


October 27, 1927. 
Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Fla. 

In Re: Suspension and Remission of For- 
Feitures Incurred by Corporations 
for Failures to Comply With 
House Bill 776. 

Dear Mr. Crawford: : 

I have your request of October 22nd 
for my opinion as to whether or not you 
are authorized to remit a penalty of 
$85.00 ineurred by Lester & Smith, Inc., 
for failure to comply with the Secretary 
of State within the time limited by sec- 
tion 1 of House Bill No. 776, Acts of 
1927. 

I am forced to advise that no such 
power is vested in the Secretary of State, 
but that relief in this matter may be 
properly granted by a suspension of for- 
feiture made by the Governor under Sec- 
tion 11 of Article 4 of the Constitution 
of the State of Florida, or by a complete 
remission of the forfeiture by the State 
Board of Pardons under section 12 of 
Article IV of the Constitution. 

I would suggest that if in your judg- 
ment the circumstances warrant relief 
from the forfeiture incurred by this com- 
pany, that you address a communication 
to the Governor recommending the sus- 
pension of the collection of the forfeiture 
in question. A suspension made by the 
Governor alone would have the same 
effect as a suspended sentence awarded 
by a judge in a criminal case. It would 
not permanently remove the liability, but 
such liability could be by the Governor 
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suspended indefinitely or definitely as he 
thought best. 
Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


November 15, 1927. 
Hon. W. F. Davey, Sec-Treas., 
State Board of Optometry Examiners, 
Daytona Beach, Florida. 
Authority of State Board of Optometry 
Examiners to Employ Counsel. 
Dear Sir: 

Replying to your letter of November 
5th, I beg to advise that I am of the 
opinion that there is nothing in Section 
9 of the Optometry Law (Section 2200, 
Revised General Statutes) which author- 
izes your Board to employ an attorney 
to prosecute persons suspected of viola- 
tions of this statute. 

I concur in the interpretation placed 
on this Act by the former Attorney Gen- 
eral to the effect that the Board has a 
right to engage counsel in any case 
where the Board is called upon to de- 
fend an action brought against it but in 
case of prosecuting violators the State 
Attorney, County Solicitor or other prose- 
cuting attorney in the district in which 
the violation occurs should act as prose- 
cutor. 

In preparing the booklet showing the 
present status of the Optometry Law my 
suggestion is that booklet be made up ac- 
cording to the optometry law as it ap- 
pears in the Revised General Status, Sec- 
tions 2192 to 2201 both inclusive, with 
the substitution of such Sections as have 
been amended by the Act of 1927 for the 
original Sections as they appear in the 
Revised General Statutes. This will show 
the law as it reads today. 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


November 14, 1927. 
Hon. J. D. Raborn, 
Member State Board of Medical Examin- 
ers, 
Panama City, Fla. 

In Re: Applications for License to Prac- 
tice Medicine Where Applicant has 
Pending Undisposed of Applica- 
tion Under Pre-existing 
Laws. 

An applicant applied to the State 
Board of Eclectic Medical Examiners in 
1917 for a permanent license to practice 
medicine as an Electic physician. In 
anticipation of being issued a permanent 
license, he was granted a temporary lic- 
ense under statutory authority until the 
next regular examination. Before the 
next regular examination arrived, the 
Eclectic Board which issued the tempor- 
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ary license became functus officio by 
reason of all its members having been 
removed from office by the Governor. Ac- 
cordingly no regular examination of ap- 
plicant for a permanent license was held, 
whereupon applicant continued to prac- 
tice under his temporary license which 
was lawfully granted to him by the 
Eclectic Board and which recites on its 
face that applicant had been examined 
found qualified to practice. In the mean- 
time during the latter part of the year 
1917 and until early in 1919 applicant 
joined the U. S. medical service incident 
to the war, and for two years after being 
discharged, attended a medical school, 
being out of the State of Florida during 
all this time. After having finished the 
medical course above referred to, appli- 
cant returned to the State of Florida and 
has been practicing ever since for a 
period of over two years, under authority 
of the temporary license issued him by 
the original Eclectic Board in 1917. Dur- 
ing the intervening years the Legislature 
abolished the Eclectic Board and created 
a new composite Board which has juris- 
diction of matter formerly handled by the 
old Eclectic Board. The new composite 
Board has apparently dealt with appli- 
cant as a duly licensed physician for the 
past two years, altho he only had the 
temporary Eclectic License issued him in 
1917. Applicant appears to have been 
accepted as a regularly licensed physician 
by his having been admitted to member- 
ship in the Florida State Medical Asso- 
ciation and other medical societies to 
which only licensed doctors are eligible 
for admission. Applicant is now desirious 
of being accorded some official recogni- 
tion as a licensed physician by being is- 
sued a proper permanent license, based 
on his original temporary license. 

Considering all the above recited facts 
as true, it appears to me that the unper- 
formed duties of the old Eclectic Examin- 
ing Board devolved upon the new com- 
posite Board, and that applicant, not be- 
ing in default, is entitled to now be ex- 
amined for or be issued a license as an 
Eclectic Physician, based on his 1917 ap- 
plication for such, which has never been 
legally disposed of. In fact, I think it 
would be proper at this time, in view 
of the foregoing circumstances, to treat 
the temporary license as having ripened 
into a permanent license, and issue cre- 
dentials to the applicant accordingly. 

Trusting this answers your request 
dated November 5, 1927, I am 


Yours very truly, 
FRED H. DAVIS, 


Attorney General. 


November 15, 1927. 
Hon. Geo. H. Ford, Chairman, 
State Board of Accountancy, 
815 Barnett National Bank Bldg., 
Jacksonville, Florida. 
Dear Sir: 

Section 11 of Senate Bill No. 282, re- 
lating to the State Board of Accountancy, 
requires registration of all persons prac- 
ticing individually or under an assumed 
name and all firms engaged in public ac- 
counting in the State of Florida, as de- 
fined in the Act from the date of the pas- 
sage of the Act who intend to continue so 
to practice to register with the State 
Board of Accountancy before October 
1st, 1927. 

It is obvious that the purpose of this 
registration is to give the Board informa- 
tion as to all persons engaged in the ac- 
counting business in the State of Florida 
who become subject to the law when it 
was enacted. 

Having in mind this purpose it is 
clear that the Board is not prohibited 
from accepting registration after Octob- 
er Ist, 1927 but that any person sub- 
ject to Section 11 who fails to register 
by October 1st, 1927 thereby becomes in 
default of compliance with the law, 
which may affect his right to certificate 
under other Sections of the bill. 

The failure of a person to register by 
October 1st under Section 11 might be 
taken by the board as being evidence of 
the fact that the person claiming regis- 
tration was not an accountant on the 
date the Act become effective, so as to 
entitle him for example to the benefit of 
Section 8 of the Act. The Board may, 
therefore, continue to register account- 
ants under Section 11 even tho registra- 
tion was not made before October 1st, 
1927. 

In regard to Section 8 of the Act the 
Board is authorized to issue certificates 
of authority to practice as a public ac- 
countant to the persons coming within 
the purview of that Section. While the 
Board may lawfully refuse to issue a 
person a certificate under Section 8 be- 
cause the person has failed to register 


‘under Section 11 yet the Act is not of 


such a nature as to prohibit the Board 
from granting a certificate under Section 
8 to a person who is not registered under 
Section 11, if, in the discretion of the 
Board they find that there was some 
reasonable or lawful excuse for the fail- 
ure to register under Section 11. 

In short, the requirement of Section 11 
was evidently to enable the Board to get 
a list of all existing practitioners in 
accountancy so that from October ist 
to January 27th, 1928 the Board could 
make proper investigations to determine 
whether or not it should issue a certifi- 


cate under Section 8 to persons who are 
in business at the time the Act became 
effective. For example, a person might 
register under Section 11 claiming that 
he was engaged as an accountant in 
Florida on June 1st, 1927 when the Act 
took effect and based on that might ap- 
ply for a certificate under Section 8. On 
investigation the Board might find that 
such person was not really engaged jn 
the practice of a public accountant at 
the date of the passage of the Act so as 
to entitle such person to a certificate 
under Section 8, in which event the cer- 
tificate would be refused. 

Trusting this answers your inquiry of 
November 9th, I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


October 27, 1927, 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 
Citizens Bank & Trust Co., of Tampa. 
Dear Mr. Amos: 

I have your letter of October 25th, in 
which you advise me that the Citizens 
Bank & Trust Company of Tampa oper- 
ates under a legislative charter and in 
which you request my opinion as to 
whether or not Senate Bill No. 286, Acts 
of 1927, Laws of Florida, entitled as fol- 
lows: 

“AN ACT Making it Unlawful for 
Any Officer, Director or Employee of 
a Trust Company to Make Deposits of 
Any of the Funds Belonging to anv 
Particular Trust Without Taking Full 
and Adequate Security Therefrom, and 
Prescribing Penalty for Violation 
Thereof.” 

which became a law June 6, 1927 is bind- 
ing upon such a corporation as the Citi- 
zens Bank & Trust Company of Tampa, 
which operates under a legislative chart- 
er as disinguished from a charter grant- 
ed under the general law. 

The Act in question was intended to 


regulate the conduct of trust companies 


doing business in the State of Florida in 
regard to the investment of their trust 
funds. The Act prohibits investment of 
trust funds in the banking department 
of any trust company itself without tak- 
ing full and adequate security therefor. 
A violation of the law is made a misde- 
meanor punishable by a heavy penalty. 
Such requirements as this are clearly 
within the power of the State to make 
and it is immaterial whether the trust 
company has a special charter from the 
legislature or not. 

I am, therefore, of the opinion that 
the Citizens Bank & Trust Company of 
Tampa is bound by the provisions of Sen- 
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ate Bill No. 286 above referred to unless 
the same should be found to be wholly 
unconstitutional in proper proceedings 
prought for that purpose, in which event 
it would not bind any trust company. 

I am unable to see any constitutional 
defect in said bill. On the contrary, it 
appears to be a very salutary law de- 
signed for the protection of persons deal- 
ing with trust companies in this State. 

Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


October 27, 1927. 
Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Florida. 
House Bill 776—Penalty 
Dear Mr. Crawford: 

I have your letter of October 26th, in 
which you ask my opinion as to the prop- 
er method to pursue in collecting the pen- 
alty stated in House Bill No. 776 to be 
imposed upon delinquent corporations 
who fail to comply with that Act, which 
entitled as follows: 

“AN ACT Requiring Each Corporation 
Doing Business in the State of Florida 
to File with the Secretary of State a Cer- 
tificate Either Designating the Office of 
a Clerk of a Cireuit Court and the Clerk 
of said Court for any County as its Office 
and Agent for the Service of Process, or 
a Certificate Showing its Office or Place 
of Business for the Service of Process in 
this State...” 

2. By the provisions of House Bill No. 
776 all foreign and domestic corporations 
except those specifically exempted in the 
Act were required to file certain certifi- 
cates with the Secretary of State, design- 
ed to make effective the means of serving 
process upon such corporations in all 
legal actions brought against them in 
Florida. 

A reasonable length of time was given 
each corporation in order that it might 
comply with the requirement of this Act. 
This time has now expired in so far as 
corporations already doing business are 
concerned. 

Since the purpose of the Act was to 
make effective the means of serving pro- 
cess upon corporations so long as any- 
thing remains to be done by the corpora- 
tion toward complying with the law, 
such corporation is in default within the 
meaning of Section 13 of the Act and is 
subject to the penalty of $1.00 per day 
for each day of such default as provided 
in said Section 13 of the Act. Partial 
compliance with the Act is not sufficient 
and so far as interrupting the applica- 
tion of this $1.00 per day penalty, should 
be disregarded. Therefore, in computing 
the penalty of $1.00 per day the time 


such penalty begins is the time when the 
corporation should have done all on its 
part to be done in complying with this 
law. It is not contemplated that the 
$1.00 per day penalty shall be applied 
to the failure to file each of the certifi- 
cates mentioned in the letter. The corpo- 
ration has either complied with the law 
or is completely in default. There is no 
middle ground. Consequently, the fact 
that a corporation has filed one or two 
of the required certificates neither adds 
nor takes away from the applicable pen- 
alty of $1.00 per day for its default. 


To illustrate: If there were anything 
remaining to be done by a corporation 
toward complying with the terms of the 
law, either in whole or in part, at the ex- 
piration of the 60 days mentioned in Sec- 
tion 1 of the Act or the 30 days mentioned 
in said Section 1 of the Act, such cor- 
poration by reason of its default in com- 
plying with the law becomes subject 
to the $1.00 a day penalty and remains 
subject to it until everything which is 
required of it has been fully completed. 

Where two certificates are required to 
be filed it takes both certificates or state- 
ments to fulfill the requirements of the 
Act and as long as either of such two 
required statments or certificates re- 
main unfiled the purpose of the Act is 
defeated and the corporation is in de- 
fault and the penalty should be applied 
at the rate of $1.00 per day for the de- 
fault of the corporation, not for the fail- 
ure to file any particular certificate. 

Trusting this covers the subject of your 
inquiry of October 26th, I am, 

Respectfully, 

FRED H. DAVIS, 
Attorney General. 
October 28, 1927. 

Hon. Ernest Amos, 
Comptroller, 
The Capitol. 
My Dear Mr. Amos: 

In Re: Interpretation of Meaning of 
Chapter 10028, Acts of 1927, Section 
18, Relating to Building and 
Loan Association 

Section 18 of Chapter 10028, Acts of 
1927, Laws of Florida, provides among 
other things “That one half of the funds 
received by the association in any one 
month shall be applicable to the payment 
of withdrawing stockholders if required, 
but no greater proportion need be used 
unless otherwise ordered by the Board 
of Directors, ete.” 

This part of the statute has reference 
only to those revenues of the building 
and loan association which come to it in 
due course of its business, and which 
are derived from the carrying on of its 
ordinary business, and has no reference 
to extra-ordinary revenues such as might 
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be derived from the rentals received from 
a property owned by the association, 
which rentals are received by the associ- 
ation merely by reason of its being own- 
er and landlord of the property rented. 

The withdrawal privilege of stockhold- 
ers under section 18 is to accomplish the 
purpose stated in the act that such with- 
drawing stockholders shall “be entitled 
to receive the full amount of dues paid 
in upon the stock so to be withdrawn, 
together with all declared unpaid divi- 
dends thereon, less all fines and other 
charges, including a pro rata share of 
the losses, if any” and the provision fol- 
lowing which is substantially that quot- 
ed above has reference to the sources of 
revenue from which said dues paid in, 
declared unpaid dividends, etc., are to be 
derived, namely, from the ordinary build- 
ing and loan association activities of the 
association in the transaction of its usual 
business with the income usually derived 
from each transaction of its business. 

Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


October 28, 1927. 
Hon. Stewart G. Thompson, 
Director Bureau Vital Statistics, 
Jacksonville, Fla. 

In Re: Whether Veterinarians Required 
To Register Under Chapter 12005, 
Acts of 1927? Laws of Florida. 

Dear Mr. Thompson: 

Chapter 12005 Acts of 1927, Laws of 
Florida, is entitled 

“AN ACT to require the registration 
of all physicians, surgeons, osteopaths, 
chiropractics, naturopaths, midwives and 
all other practicing the medical or ma- 
terial healing art in the State of Florida; 
to provide fees for the same and penalties 
for violation” 

There is nothing in either the title or 
the body of this act which can be con- 
strued as applying to veterinary doctors 
or surgeons, and I am therefore of the 
opinion that veterinarians are not requir- 
ed to register under this Act. 

Trusting this answers your request 
for my opinion under date of October 27, 
1927, I am with personal regards, 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


October 29, 1927. 
Hon. John W. Martin, 
GOVERNOR, 
Tallahassee, Florida. 
My Dear Governor: 

I have your letter of October 21st, with 
which you enclosed letter from the Sheriff 
of Hendry County, with reference to the 
appointment of someone to assist him at 
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the jail and around the courthouse. 

The County Commissioners would have 
authority to allow the Sheriff a guard, 
to whom they could pay not more than 
$2.00 per day under Chapter 7886, Acts 
of 1919, fixing the compensation of 
Sheriffs. 

The employment of such a guard would 
probably meet the requirements of the 
Sheriff as mentioned in his letter of Oct- 
ober 18th. There is no other provision 
of law which would authorize the pay- 
ment of salary other than the sum of 
$2.00 on the basis of his being a guard. 

Respectfully, 
FRED H. DAVIS, 
Attorney General. 


October 29, 1927. 
Hon. John W. Martin, 
GOVERNOR, 
Tallahassee, Florida. 
Dear Governor: 

I have letter of October 15th from Mr. 
Frank Hutzman, Jr., of Gainesville, 
which has been referred to me by your 
office. 

The Act of the Legislature of 1927 
provides that ex service men can be 
exempt from the payment of occupation 
taxes upon proof of disability before the 
Tax Collector and obtaining from him a 
certificate that he desires to engage in a 
certain occupation; and that examination 
has been made of his physical condition 
and that he has been found unable to per- 
form manual labor. 

This exemption would include occu- 
pational tax upon sign painting in so far 
as the sign painting is done by the man 
who seeks exemption. I do not think this 
law intends to exempt a large business 
carried on in the name of an ex service 
man, who is merely nominally identified 
with it. 

Trusting this information will be of 
interest, I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


November 2, 1927. 
Hon. J. B. Royall, 
State Game Commissioner, 
Tallahassee, Florida. 
Fish Ponds—Definition 
Dear Mr. Royall: 

I have your request for my interpre- 
tation of Section 24, Chapter 11838, Acts 
of 1927, which Section provides: 

“All fish in the river, creeks, canals, 
lakes and other fresh waters within the 
jurisdiction of the State of Florida are 
hereby declared to be and shall continue 
to be the property of the State of Flori- 
da, excluding all privately owned en- 
closed fish ponds, and subject to the re- 


striction and regulations imposed by this 
Act or otherwise.” 

A privately owned enclosed fish pond 
within the meaning of this Section must 
be understood to mean those small bodies 
of water not connected with other bodies 
of water, lakes, rivers or streams by 
currents of water which flow into them 
on the surface of the ground and which 
are entirely enclosed and the title to the 
bottoms of which are in the owners rath- 
er than in the State of Florida. 

There is a distinction between a lake 
and a pond, a pond usually being under- 
stood to mean a small body of water en- 
tirely surrounded by land whereas a lake 
is a large body of water entirely sur- 
rounded by land and usually connected 
by means of a brook, river, creek or 
otherwise with some other stream or body 
of water. : 

Any fresh water lake of this State, 
whether enclosed or not, cannot be con- 
strued as a privately owned enclosed 
fish pond within the meaning of the 
above Section of the law, and only those 
small accumulations of water which are 
not connected with other bodies of water 
or streams or rivers in such manner that 
fish may pass from one to the other may 
properly be considered fish ponds. The 
purpose of the law is to protect the fish 
which are ferae naturae and, therefore, 
the property of the entire people of the 
State. If bodies of water are so connect- 
ed that fish may pass from one body to 
another the fish in the waters are, there- 
fore, migratory and cannot be said to be- 
long to any particular person but where 
there is a small accumulation of water 
caused by a depression of the earth, 
which has no outlet or inlet, the fishing 
in such a body of water may properly be 
said to be in the possession of the man 
who happens to own such a pond and, 
therefore, the law in question expressly 
excludes such ponds as these from the 
operation of the Game Law. 

Trusting this answers your letter of 
October 29th, I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


November 2, 1927. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 
Dear Mr. Amos: 

I have your letter of October 25th, ad- 
vising me that under Senate Bill No. 63, 
page 42 of the Temporary Acts of the 
1927 Legislature provision is made for 
the appointment of a commission of five 
persons whose duty it shall be to cause 
to be made a thorough survey of the 
public educational system of the State of 


Florida, etc., and by which an appropria- 
tion of $50,000 is made available for the 
use and purposes of the Commission, in 
which you ask my official opinion as to 
whether or not under authority of said 
Act four persons appointed can act as a 
Commission in view of the fact that the 
law contemplates that a Commission of 
five shall be appointed to constitute 
such Commission, the fifth member not 
yet having been appointed by the Goy- 
ernor. 

Section 1 of the Act states that the 
Governor of the State of Florida be and 
is hereby “authorized” to appoint a Com- 
mission of five persons, whose duty it 
shall be, etc. Authority to appoint a 
ished from a requirement that a commis- 
sion of five shall be appointed necessarily 
includes the right to appoint a commis- 
sion of less than five persons if the Gov- 
ernor does not care to name the five per- 
sons. 

I am, therefore, of the opinion that in- 
asmuch as the Governor by the Act is 
merely “authorized” to appoint a Com- 
mission of five persons, “whose duty it 
shall be to cause to be made a thorough 
survey of the public education system of 
the State of Florida” his appointment of 
four of the authorized members of the 
Commission amounts to an appointment 
of the Commission contemplated by the 
law and that you are, therefore, warrant- 
ed in paying out sums to said four Com- 
missioners already appointed, to be 
charged against the appropriation made 
under Section 5 of this Act. 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


November 2, 1927. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 
Payment of Public Funds into State 
Treasury. 
My Dear Mr. Amos: 

I have your letter of October 27th read- 
ing as follows: 

“Please give me your official opinion 
as to the law defining my duties as to 
when I shall pay over monies collected 
and officially received by me. That is 
to say, how soon after receipt of same 
am I required by law to disburse and pay 
over to the State Treasury and proper 
depositories ? 

“There is some talk of an Act being 
passed at the last Session of the Legisla- 
ture touching this subject but I have not 
been able to find any.” 

I have carefully searched the laws 
passed at the 1927 Session of the Legisla- 
ture and fail to find anything therein 
contained which supersedes or repeals 
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Section 406 of the Revised General Stat- 
utes of Florida, relating to the payment 
of public funds into the State Treasury. 
This Section reads as follows: 


“That it shall be the duty of every 
State and County officer within this 
State, authorized to collect funds due 
the State or County to pay all sums of- 
ficially received by him into the State or 
county treasury promptly, within thirty 
days after the first day of the month 
next succeeding the day receiving the 
same. 

“That no officers shall hereafter be en- 
titled to receive any commission or com- 
pensation for collecting said funds, where 
he fails or refuses to pay the same over 
for thirty days after the expiration of 
the time for payment as provided in this 
section.” 
and it is self explanatory. 

My recollection is that there was a bill 
introduced to cut the period of time down 
from that mentioned in Section 406 so 
as to require officers to pay moneys in- 
to the State Treasury weekly but this 
bill failed to pass. 
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Trusting this answers your request of 
October 27th, I am, 

Very truly yours, 

FRED H. DAVIS, 
Attorney General. 
November 4, 1927. 

Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 

Attention Mr. McIntosh 
Dear Mr. Amos: 

Answering your inquiry of November 
1st, I am sure that Mr. Zachry will find 
that there is no conflict between the 
opinions rendered by me with reference 
to the collection of taxes on gasoline. 

In many of these cases it is hard to 
lay down any general rule which will ap- 
ply to all situations, the real test to be 
applied is whether or not the transaction 
which is claimed to be exempt is of such 
a nature that, as a matter of fact, it con- 
stitutes interstate commerce. As long as 
gasoline and other petroleum products 
are moving in interstate commerce the 
State cannot collect any tax thereon i. e. 
gasoline exported pursuant to foreign 
commercial transactions is not subject to 
any such tax. 
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If the order is received from out of 
the United States to be filled by gaso- 
line to be shipped from the United States 
this is a transaction in foreign commerce 
and cannot be taxed. On the other hand, 
if a buyer in Florida purchases gasoline 
in Florida, the mere fact that he intends 
to export the gasoline after he purchases 
it does not affect the application of the 
tax. I think it was the attempt to draw 
the distinction between these two trans- 
actions that Mr. Zachary interpreted as 
a conflict between my opinion in the mat- 
ter. 

Nothing that I have said was intended 
to imply that the receipt of gasoline 
shipments in Florida to be used as a 
base of supply to fill orders received 
from the Bahama Islands and the sub- 
sequent shipment of the same to the Ba- 
hama Islands would make the transac- 
tion subject to the Florida gasoline tax, 
insofar a sthe actual petroleum products 
exported are concerned. 

Trusting this makes the matter clear, 
I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 
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NOTES AND COMMENT 


THE NEED OF A BETTER PROCE- 
DURE FOR THE COLLECTION 
OF DEBTS 


(From an Address by Pasco Altman, of 
the Tampa Bar) 

In selecting this subject for discussion, 
I realize it is one that is probably of 
little direct interest to many of you 
gentlemen in your practice of the law, 
but even though some of you may not 
handle in your practice that class of 
business usually known as “collections,” 
I am sure that you all have clients who 
are vitally interested in any effort to 
improve and simplify our procedure for 
the collection of debts, to the end that 
judgments may be speedily obtained in 
eases where there is no legal defense to 
the plaintiff’s cause of action. 

It is a well known fact that a great 
majority of law suits have for their 
ultimate aim, the collection of money, 
but I shall discuss in this paper only 
that particular class known as mercan- 
tile collections, of which perhaps ninety 
per cent consist of accounts or bills re- 
ceivable to which there is no bona fide 
defense, and the collection of which 
should not be classed as litigation in 
the sense that there is any controversy 
to be submitted to the jury. 

What the mercantile world wants to 
know is why it takes six months or long- 
er to get judgment entered in a suit on 
an account which has not been disputed 
before suit, and to which there could be 
no defense interposed if the defendant 
were required to set up by a sworn an- 
swer the specific defense which he in- 
tends to rely on at the trial. 

At the time of the origin of our com- 
mon law pleadings and practice, com- 
merce was in its infancy. England was 
then largely an agricultural country, and 
it was only on rare occasions that it 
became necessary for a merchant or 
tradesman to sue for the collection of 
a debt. The mercantile business of that 
time was insignificant in comparispn 
with its enormous volume of today, and 
yet we maintain in the state of Florida 
till this day, practically the same cum- 
bersome and antiquated methods of col- 
lecting debts as were in use in England 
during the reign of Elizabeth. 

It was the policy of the common law 
to make all pleading exceedingly intri- 
cate and technical and when the action 
of assumpsit originated it was a species 
of action on the case and was in its ori- 
gin an action ex delicto. It is now an 
action ex contractu for the purpose of 


recovering damages for the breach of 
simple contracts, and general assumpsit 
includes what are usually designated as 
the common counts, 5 C. J. 1381. The 
appropriate action for the collection of 
an account for goods sold and delivered 
is the filing of a declaration containing 
the common counts in assumpsit to 
which the general issue in this state is 
a plea of “Never was indebted as al- 
leged,” and thus the parties go into 
court on pleadings which really do not 
show on the face of them what the plain- 
tiff is suing for nor what he expects to 
prove at the trial, nor what the defend- 
ant expects to set up by way of defense. 
The defendant is required to file his plea 
on the next rule day succeeding that on 
which the declaration is filed, and wheth- 
er he has any defense to the plaintiffs 
claim or not, it has grown to be more 
or less of a custom to file a plea of gen- 
eral issue, and as the saying is, “make 
the plaintiff prove his case.” All of 
which tends to congest the law dockets 
with cases, a preliminary investigation 
of which would disclose that there is no 
legal defense to, and in which summary 
judgments should be entered by the 
court without the delay incident to its 
being placed in the trial docket and-the 
many contingencies which may arise to 
prevent it being tried at the next term 
of court. 


We call ours a modern country, and in 
a great many respects we are undoubted- 
ly more progressive than the older coun- 
tries of Europe. But as Senator Long, 
the President of the American Bar As- 
sociation has said, there is one field, or 
profession, in which the English are far 
in advance of us, and that is in the ad- 
ministration of justice through the law 
courts. I do not claim to be familiar 
with all of the changes which have been 
made in their procedure, but from the 
testimony of those eminent lawyers who 
have made a study of the subject, it is 
clear that we still have a great deal to 
learn from England about the speedy 
administration of justice, both civil and 
criminal. They have long since seen the 
absurdity of using the old system of 
pleading and practice in the collection 
of debts and, having become convinced 
that it could be done quicker, easier and 
more economically by a simpler and more 
direct method, they, with their practical 
common sense, adopted a new method. 
They have substituted what is known as 
their Summary Judgment Procedure, 
which I cannot describe better than by 
quoting briefly from a paper prepared 


by Mr. Sunderland, Professor of Plead. 
ing and Practice in the Law Schoo! of 
the University of Michigan. He says, 
“Summary judgment procedure, in es. 
sence is nothing but a process for the 
prompt collection of debts. It was never 
employed by the common law court, be- 
cause they developed all their rules of 
procedure as mere by-products of con- 
troversial litigation, and such litigation 
is not adapted for collecting debts. Ma- 
chinery for that purpose must provide a 
test to determine that the plaintiff has 
a debt and not a controverted claim, and 
a means of getting an immediate judg. 
ment without the expense and delay of 
a trial. The English practice does both 
of these things with neatness and dis- 
patch.” 

“The creditor issues a summons with 
a description of the debt endorsed upon 
it, files an affidavit of the truth of his 
claim and of his belief that there is no 
defense, and upon that showing, with- 
out pleadings and without the aid of 
counsel, he may bring the debtor before 
a high court master on four days notice 
to show cause why a summary judgment 
should not be forthwith rendered aguinst 
him. The burden is thus placed upon the 
debtor to satisfy the master, by convine- 
ing proof, that he ought to be given the 
right to litigate the claim. No formal 
gesture, such as the affidavit of merits 
so often provided for in our summary 
judgment acts, will suffice. The masters 
want solid assurances, and sham defenses 
are ruthlessly rejected. Under the skill- 
ful hands of the masters, those cases are 
disposed of very rapidly, five or ten min- 
utes being usually enough. Very large 
judgments, running into thousands or 
even millions of dollars are constantly 
being rendered in this summary way. 

“The immense value of the practice is 
indicated by its wide use. In the year 
1924, for example, there were 6,733 sum- 
mary judgments rendered by the mas- 
ters of the Kings Bench Division, as 
compared with 1,546 judgments entered 
by the judges after trial of issues. This 
means that by this device the trial dock- 
ets were relieved of 80% of the cases 
which would otherwise have come before 
the courts for formal trial, and that 
claimants in all those cases got ‘heir 
judgments in as many days as it would 
have required months through ordinary 
litigation in courts.” 


There are many other admirable fea- 
tures of the English Reformed Proce- 
dure, but the above is sufficient to show 
its immense superiority over the method 
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of collecting debts in Florida. I under- 
stand the English Summary Judgment 
Act, or something substantially like it, 
has been adopted in New York and a 
good many other states which are older 
than Florida industrially and commer- 
cially. 

The very life of trade and commerce 
is confidence; confidence not only in the 
honesty and integrity of the business 
world as a whole, but confidence that 
the judicial machinery of the country, 
when it becomes necessary to resort 
thereto, will furnish a prompt and ade- 
quate remedy. In this respect, Florida 
has always been considered a bad credit 
risk. Our slow methods of procedure, 
giving the dishonest debtor ample time 
to conceal his assets before judgment 
can be obtained against him, to say noth- 
ing of our homestead and exemption 
laws and the liberal interpretation which 
they have been given by our Supreme 
Court, have produced a feeling in the large 
trade centers of the country, that a man 
in Florida can evade the payment of 
his just debts with comparative ease. 
For example, suppose that A owes B 
a sum of money for goods sold and de- 
livered. The bill is not paid at maturity, 
B knows that he is entitled to judgment 
for the amount of the debt, and that A, 
although perhaps a man of limited finan- 
cial ability, has property sufficient to 
satisfy the claim. He can not attach 
be cause he cannot prove that A intends 
to fraudulently dispose of his property. 
He therefore reluctantly files suit as a 
last resort. In from thirty to forty-five 
days thereafter the defendant files his 
pleas, provided there is no possible way 
in which the suit can be delayed by 
dilatory tactics. The case is then placed 
on the trial docket and may be tried at 
the next term of court. But the dockets, 
especially in the lower trial courts, are 
usually more or less congested, and it 
will probably be at least six months be- 
fore Mr B’s ease is called for trial. 
Then perhaps as happens almost every 
day during the term, the defendant does 
not even appear, and no show of con- 
test is made. Judgment is entered but 
the defendant has gained the delay that 
he wanted, and in the meantime while 
lawyers, court and juries have been tak- 
ing up valuable time with the case, he 
has had ample time to place it beyond 
the reach of his creditor. This may 
sound like an extreme cause, but it is 
not overdrawn and happens frequently. 
For instance, out of all the cases which 
one firm of lawyers had on the trial 
docket at the last term of the County 
Court, eight were contested and twenty- 
one were either settled or the defendants 
failed to appear at the trial. 

There are certainly very few people 
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who would deliberately commit perjury 
in the course of a law suit, and if a 
defendant in a suit to collect a debt 
were required to swear to specific facts 
constituting his defense, instead of what 
Mr. Sunderland calls a “formal gesture” 
which we will call the general issue of 
“never was indebted,” he would be a 
great deal more careful about filing pleas 
for the purpose of delay. 

Of course I do not contend that a law 
like the Summary Judgment Act would 
cure all these evils. No rule works per- 
fectly, but it would enable the courts 
to dispose of an enormous number of 
cases in chambers, leaving on the trial 
docket only those cases which are worthy 
to be litigated. 

In conclusion let me say that I do 
not believe a law similar to the so- 
called Summary Judgment law would be 
too drastic or would deprive anyone of 
his just rights. We do not want to ap- 
pear “hardboiled,” but we must remem- 
ber that the only purpose of a court is 
to protect the legal rights of the parties 
and see that justice is done. We need 
some drastic changes in our procedure, 
and I hope this subject will be included 
in the work of the committee on law 
reform so that they will have some 
recommendations to make at the next 
session of the Legislature. 


FEDERAL JUDGMENT AND TAX 
LIENS 


By S. L. Lowenstein and Joseph S. 

White, of the West Palm Beach Bar 

The existence, in great number, of 
liens for unpaid income taxes, has be- 
come a problem of fact, of consideration 
for members of the bar whose practice 
consists of litigating or examining mat- 
ters involving real estate. The necessity 
that there be a record of the tax lien 
in the particular county where the tax 
debtor owns real estate, before the lien 
attaches to his land, has been question- 
able. Section 1, Chapter 10166, of the 
General Acts of Florida, 1925, provides 
that “judgments and decrees recovered 
in the Federal Courts in the State of 
Florida shall only create liens against 
the real estate of the defendant when 
a certified copy of such judgment or de- 
eree is recorded in the Foreign Judg- 
ment docket of the County wherein 
the real estate of the defendant is 
situated..... ” The act of Congress of 
March 4, 1913, amending the Revised 
Statutes of the United States, Section 
3186, provides that “the government’s 
lien for collection of taxes is not valid 
as against any mortgagee, purchaser, 
or judgment creditor, until notice of the 
lien on Form 668 has been filed by the 
collector in the office of the Clerk of the 
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district court of the district within which 
the property subject to the lien is situat- 
ed, and is not valid in a state which by 
appropriate legislation authorizes the 
filing of such notice in the office of the 
registrar or recorder of deeds of the 
counties of that state, unless the notice 
is filed in the office of such registrar or 
recorder of deeds of the county within 
which the property subject to the lien 
is situated.” It is apparent that the act 
of 1925 does not contain appropriate 
legislation on the subject, for it is only 
the judgments and decrees of the Federal 
Court that are brought within its pur- 
view, and we have not been able to find 
any other legislation of the state that 
relates to the subject of the income tax 
lien. So that it is likely, if the ques- 
tion of the priority of liens as between 
such a lien and a lien arising in another 
manner be ever passed upon by the Su- 
preme Court of the State, or of the 
United States, that an income tax lien, 
properly filed by the Collector in the of- 
fice of the Clerk of the District Court 
of the Federal District within which the 
property subject to the lien is situated, 
would be held to be a lien on all of the 
lands of the tax debtor situated in the 
territorial jurisdiction of the district 
Court from the date of such filing, irres- 
pective of whether the notice of lien be 
filed in the county of the situs of the 
property, or not. 

Now, as to its effect upon the terri- 
torial extent and creation of liens of 
judgments and decrees of the Federal 
Courts, the act of 1925 appears also to 
be inoperative; and this by analogy to a 
similar statute in the state of Missouri, 
which has been held ineffective by the 
Supreme Court of the United States, 
speaking through Mr. Chief Justice Taft, 
in the case of Rhea v. Smith, recently 
decided. The Act of 1925 (Florida) cor- 
responds in its substantial particulars 
with the Missouri Statute. The case 
went to the Supreme Court of the United 
States by writ of certiorari to the Su- 
preme Court of Missouri, and the opin- 
ion was delivered on May 31st of this 
year, to appear later in 71 L. Ed. (U.S. 
Sup. Ct. Rep.) 

The case involved the validity of a lien 
of a judgment of the Federal district 
court of the western district of Mis- 
souri sitting at Joplin, upon land of the 
judgment debtor in Jasper County in 
that district, of which Joplin is the 
County Seat; and turned on the question 
whether the law of Missouri providing 
for the registration recording, docket- 
ing, and indexing of judgments of the 
United States District Courts, for the 
purpose of making them liens upon land ~ 
in that state, conformed to the provis- 
ions of the State law upon the same 
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subject with reference to liens of judg- 
ments of the courts of record of the 
state. The state law (Mo. Rev. Stat. 
1919) was as follows: 


“Sec. 1554. Lien of Judgment in Su- 
preme Court, Courts of Appeals, and 
Federal Courts in This State——Judg- 
ments and decrees obtained in the Su- 
preme Court, in any United States Dis- 
trict or Circuit Court held within this 
state, in the Kansas City Court of Ap- 
peals or the St. Louis Court of Appeals, 
shall, upon the filing of a transcript 
thereof in the office of the Clerk of any 
Circuit Court, be a lien on the real estate 
of the person against whom such judg- 
ment or decree is rendered, situate in the 
county in which such transcript is filed. 

“Sec. 1555. Lien in Courts of Record 
Generally.—Judgments and decrees ren- 
dered by any court of record shall be a 
lien on the real estate of the person 
against whom they are rendered, situate 
in the county for which the court is 
held.” 

This legislation, according to the Chief 
Justice, was adopted in an effort to com- 
ply with the requirement of Sec. 1 of 
the Congressional Act of August 1, 1888, 
Chap. 729 25 Stat. at L. 357, U. S. C. 
title 28, Sec. 812. That portion of the 
Congressional Act material to the case 
is as follows: 

“An Act to Regulate the Liens of 
Judgments and Decrees of the Courts of 
the United States. 


“Be it enacted by the Senate and 
House of Representatives of the United 
States of America in Congress assem- 
bled; That judgments and decrees ren- 
dered in a circuit or district court of the 
United States within any state, shall be 
liens on property throughout such state 
in the same manner and to the same 
extent and under the same conditions 
only as if such judgments and decrees 
had been rendered by a court of general 
jurisdiction of such state: Provided, that 
whenever the laws of any state require 
a judgment or decree of a state court 
to be registered, recorded, docketed, in- 
dexed, or any other thing to be done, 
in a particular manner, or in a certain 
office or county, or parish in the State 
of Louisiana, before a lien shall attach, 
this act shall be applicable therein when- 
ever and only whenever the laws of such 
state shall authorize the judgments and 
decrees of the United States Courts to 
be registered, recorded, docketed, index- 
ed, or otherwise conformed to the rules 
and requirements relating to the judg- 
ments and decrees of the courts of the 
state.” 

The contention of Rhea was that the 
judgment of the Federal Court was a 
lien on the real estate from its rendi- 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


tion, that he acquired title to the fee 
through the execution sales, and that it 
was superior to any title acquired by 
subsequent conveyance of the judgment 
debtor. Smith, the respondent, contend- 
ed that in the absence of a transcript of 
the judgment of the Federal Court filed 
in the office of the Clerk of the Circuit 
Court of Jasper County as required by 
the Missouri Law, the judgment was not 
a lien, and the conveyance to Smith, the 
respondent, by the judgment debtor was 
free from its encumbrance. The Chief 
Justice said in the opinion: 

“It is very clear from this recital 
(the Missouri law) that a hen of a judg- 
ment of the Federal Court upon lands 
in the county in which it sits, if we give 
effect to the state statute, cannot be a 
lien unless a transcript of the judgment 
shall be made and filed in the office of 
the Clerk of the Circuit Court of the 
State in that county, whereas no such 
transcript of a judgment in the State 
Circuit Court is required to create a 
lien for its judgment, but the lien takes 
effect the minute that it is entered upon 
ite record, .... It is the inequality which 
permits a lien instantly to attach to 
the rendition of the judgment without 
more in the State Court which does not 
so attach in the Federal Court in that 
same county that prevents compliance 
with the requirement of sec. 1 of the 
Act of 1888. .... We think that the 
three sections 1554, 1555 and 1556, do 
not secure the needed conformity in the 
creation, extent and operation of the 
resulting liens as between Federal and 
State court judgments. The lien pf 
Federal Court judgments in Missouri 
therefore attaches to all lands of the 
judgment debtor lying in the counties 
within the respective jurisdictions of the 
two Federal district courts in that state.” 

It is interesting to note that the Su- 
preme Court of Missouri was divided on 
the question, two of the judges having 
dissented, and the majority opinion hav- 
ing been based upon a disregard of what 
to the Court seemed a technicality. The 
majority expressed the view that the 
difference and inequality in the method 
of creation of state and Federal liens 
was of so slight a character that it ought 
not to be regarded as a failure to con- 
form to the Federal Statute. The opin- 
ion further pointed out that judgments 
of the Supreme Court of the State and 
of the Courts of Appeals of St. Louis and 
Kansas City can only become a lien upon 
the real estate of a judgment defendant 
in a particular county upon the filing of 
a transcript of them in the Clerk’s of- 
fice of the circuit court where the land 
lies. Thus it was said that the United 
States district and circuit courts are 


put on the same basis as these Appellate 
State Courts having like the Federa] 
District Court a larger jurisdiction than 
a county. 

In commenting upon this, the Chief 
Justice of the United States Supreme 
Court said: “It is obvious, however, that 
the district court of the United States 
is a court of first instance of general] 
jurisdiction just as the circuit courts of 
the various counties in Missouri are 
courts of general jurisdiction of the first 
instance. The conformity required should 
obtain as between them and not as be- 
tween the Federal Court and the state 
appellate court. We are dealing here 
with a question necessarily of great nice- 
ty in determining the effect and the pri- 
ority of liens upon real estate, and the 
subject requires exactness. Merely ap- 
proximate conformity with reference to 
such a subject matter will not do, es- 
pecially where complete conformity is 
entirely possible.” 

The Revised General Statutes of Flor- 
ida, 1920, provides: 

“Sec. 2802.—Every judgment at law 
(and decree in equity) which shall be 
entered in any of the circuit courts of 
this state shall create a lien and be 
binding upon the real estate of the de- 
fendant in the county where rendered. 


“See. 2803.—Such judgments and de- 
crees shall create a lien upon the real 
estate of the defendant in any other 
county than the one in which the same 
shall have been rendered, when a cer- 
tified transcript of the said judgment 
or decrees shall have been recorded in 
the county in which the real estate so 
sought to be bound may be situated. 

“Sec. 2804.—Judgments of county 
courts, county judge’s courts and justices 
of the peace shall become a lien on the 
real estate of the defendant situated in 
any county, from the date of the filing 
in the office of the Clerk of the Circuit 
Court for said county of a transcript of 
such judgment and the entry thereof 
by the Clerk in a book to be kept by him 
for such purpose.” 


So that there is no quarrel concerning 
the needed conformity between sections 
2803 and 2804 and Sec. 1, Chap. 10166, 
Acts of 1925. But, as between Sec. 
2802 and the Act of 1925, there is no 
semblance of the required conformity; 
since a judgment in any of the circuit 
courts of Florida would be a lien on the 
real estate of the judgment debtor in the 
county when and where rendered, where- 


_ as, if the Federal Court sits in that 


county, the lien of its judgment dates 
only from the time it is recorded in the 
Foreign Judgment Docket in the office 
of the Clerk of the Circuit Court of the 
County. 
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To state a hypothetical case: suppose 
that there be a judgment rendered in 
the Circuit Court of Duval County, Flor- 
ida, coneurrently with a judgment rend- 
ered in the District Court of the United 
States, sitting in Duval County. The 
lien of the state judgment would exist 
from the time of its rendition, while the 
lien of the Federal judgment would arise, 
under the Act of 1925, only from the 
time it is docketed in the office of the 
Clerk of the Cireuit Court in Duval 
County. It is, therefore, apparent that 
the Act of 1925 is ineffective to bind the 
Federal Court in respect to the creation, 
extent and operation of the creation, 
judgment. And, unless there are other 
statutes of the State of Florida, which 
we have been unable to find, securing 
this needed conformity, our legislation, 
so far, on this subject appears to be 
valueless. 

It has been suggested that the Act of 
1925 can be satisfactorily amended to 
provide that judgments and decrees in 
the Federal Courts need not be docketed 
with the Clerk of the State Court in the 
particular County where rendered to 
create liens on lands of the judgment 
debtor in that county. And that, if 
this exception be added to the statute as 
now existing, the needed conformity to 
the state law will be secured. Under 
the apparent authority of Dartmouth 
Savings Bank, v. Bates, (C. C.) 44 Fed. 
546, this may be true, for the Kansas 
statute in that ease provided that: 

“Judgments of courts of record of this 
state, and of courts of the United States 
rendered within this state, shall be liens 
on the real estate of the debtor within 
the county in which the judgment is 
rendered from the first day of the term 
at which the judgment is rendered..... 

This was considered a sufficiently valid 
enactment. But neither was the court 
in this ease, nor the Supreme Court in 
Rhea v. Smith, confronted with a prob- 
lem analogous to the following: Suppose 
a judgment be rendered in the district 
court of the United States sitting in 
Duval County, and a judgment be like- 
wise rendered in the circuit court of 
the State in Palm Beach county, which 
is in the territorial jurisdiction of the 
district court but is not in the particular 
county where the district court sits. 
Would the lien of the judgment of the 
circuit court of Palm Beach county at- 
tach from the time of its rendition; and 
the lien of the judgment of the Federal 
Court on lands of the judgment debtor 
situate in Palm Beach County, but with- 
in the territorial jurisdiction of the Fed- 
eral Court, attach only from the time the 
judgment is docketed in Palm Beach 
County? If this be true, it would seem 
here that we have not secured, even yet, 
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the conformity required by the Congres- 
sional Act of 1888. 

The Supreme Court, in Rhea v. Smith, 
Smith, was not called upon to pass on a 
state of facts similar to those last set 
forth, for the land in controversy in that 
case was situated not only in the terri- 
torial jurisdiction of the Federal Court, 
but also in the particular county, Joplin 
County, Missouri, where the Court sat. 

The decision of the Dartmouth Sav- 
ings Bank case may prove to be mis- 
leading; at any rate, it is not binding 
on the Supreme Court, for it is the 
opinion of the Federal Circuit Court, 
not assuming even by this statement that 
the Supreme Court of the United States 
would not reverse itself if a proper case 
required a reversal or restatement of a 
rule of law. In our opinion, the Chief 
Justice intimated that this case might 
not be entirely correct, when, in his 
opinion in Rhea v. Smith, he gave great 
weight to the rule announced in Massin- 
gill v. Downs, 7 How. 760, 12 L. Ed. 903, 
to which readers of this article are refer- 
red, along with the Dartmouth Savings 
‘Bank case. In this respect, he said: 

“It is clear that Congress by the first 
section of the Act of August 1, 1888, in- 
tended to change and limit the existing 
rule, as stated by this court, through 
Justice McLean, in Massingill v. Downs, 
7 How. 760, 12 L. Ed. 903, that Federal 
Court judgments were a lien upon lands 
throughout the territorial jurisdiction of 
the respective Federal Courts, but in- 
tended to do this only in those states 
which passed laws making the conditions 
of creation, scope, and territorial appli- 
cation of the liens of Federal Court judg- 
ments the same as state court judgments, 
so that where any state has not passed 
such laws, the rule that Federal judg- 
ments are liens throughout the terri- 
torial jurisdiction of such courts must 
still be in force. Dartmouth Savings 
Bank v. Bates (C. C.) 44 Fed. 546; Shrew 
v. Jones, 2 McLean 78, Fed. Cas. No. 
12188.” 

And later in his opinion, concluding 
the decision in Rhea v. Smith: 

“The lien of Federal court judgments 
in Missouri therefore attaches to all 


- lands of the judgment debtor lying in the 


counties within the respective jurisdic- 
tions of the two Federal district courts 
in that state.” 

The history of the development of the 
law in respect to the creation and extent 
of liens of judgments of the Federal 
courts is well presented in the Dart- 
mouth Savings Bank case, and is of 
some importance in viewing the matter 
in the proper perspective. 

It may be wise, therefore, in consid- 
ering the need for appropriate legisla- 
tion in Florida, to keep in mind the jeal- 
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ousy of the courts of the United States 
in regard to encroachments on the man- 
ner of the creation of their liens, as well 
throughout the territorial jurisdiction of 
the courts as in the particular counties 
where they are held. 

It occurs to us that the required con- 
formity in the law with respect to the 
creation and extent of Federal and State 
judgment liens can be better secured, not 
by amending the Act of 1925, but amend- 
ing section 2802, R. G. S. (Florida) 1920, 
to provide for the recording of judgments 
and decrees rendered in the circuit 
courts of the state in the particular coun- 
ties where rendered, before the lien at- 
taches, in the same manner that the 
judgments of the Federal courts are re- 
quired to be docketed and recorded. When 
this is done, we do not see how the mat- 
ter of conformity can be questioned. 

It may be observed that Sec. 3076, Re- 
vised General Statutes (1920) requires 
the Clerk of the Circuit Court to keep a 
Record of Foreign Judgments, in which 
he shall enter all transcripts of judg- 
ments in other counties of the State, and 
of judgments of County Courts, County 
Judges and Justice of the Peace Courts, 
and judgments and decrees of United 
States Courts held in this State. This 
provision seems to authorize the record- 
ing of judgments of the Federal Courts 
in the office of the Clerk of the Circuit 
Court, but does not provide that such rec- 
ording shall create a lien upon the lands 
of the judgment debtor in the county. 

The question is whether or not the 
provisions of Section 3076 sufficiently 
comply with the Act of Congress so as 
to make the same effective in Florida. 
If not, then the rule laid down in the 
Massingill case is still in force, since 
we have seen that the attempt of the 
legislature of 1925 to legislate on the 
subject was futile. 

S. L. LOWENSTEIN, Jr., 
JOSEPH S. WHITE, 
Of the West Palm Beach Bar. 


ENGLISH LAND GRANTS 
(Reprinted by permission of Florida His- 
terical Society, from October Quarterly) 

The Society has received from Mr. 
George Cole Scott, of Richmond, Virginia, 
through Admiral Victor Blue, a member, 
a copy of a map of the greater part of 
East Florida showing grants of land 
made to an unknown date during the 
English occupation, together with ap- 
proximate locations and exact acreages. 
The original of this may is in the pos- 
session of Sir Arthur Grant, of Scotland, 
to certain ancestors of whom some of 
these grants were made. It is drawn to a 
scale of four miles to an inch and hence is 
large and clear. An interesting feature 
of the map is that it indicates every grant 
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which was then occupied and seems to 
show the important plantations prior to 
the English grants. A memorandum 
taken from the map and a letter on the 
subject follows: 


An Exact Plan of the River St. John in 
East Florida 
A Scale of Four Miles to an Inch 
(Left Bank of St. Johns River, from the 
mouth, in order:) 
J. Tucker Esqr. 10,000 acres 
J. Cross (house) 500 acres 
J. Beaumier Esqr. 10,000 acres 
Ferry House (near 
Jacksonville) 
Thos. Philipot Esqr. 
F. Rolphs Esar. 
Doctors Lake 
Capt. Skinner 
B. Creek 
Patrick Tonin Esaqr. 20,000 acres 
Messrs. Nooney & Frazier 20,000 acres 
Wm. Mills Esqr. 20,000 acres 
J. Crisp Esaqr. 15,000 acres 


10,000 acres 
5,000 acres 


3,000 acres 


James Bryant (house) 500 acres 
Jos’h. Gray (house) 
(Palatka) 1,500 acres 


Hen. Middleton 
Earl of Moira 
Mr. Spalding’s Indian Store 
J. Tucker Esar. 
Oglewaha Creek 
(Ocklawaha R.) 
J. Fortry, Esqr. 
J. Morris Esqr. 
Bell (Island) 
Frayton (Island) 
Lake George 
Mr. Spalding’s 
Upper Indian Store 
(Right Bank From 
the Mouth) 
N. Wood Esar. 
J. Hassard (house) 
P. Heslit (house) 
N. Conant (house) 
J. Forbes (house) 
J. Thorno (interior) 
Fatio Esqr. (house) 
J. Ready (house) 
W. Jones (house) 
(South Jacksonville) 
J. Davis’ (house) 
(Mandarin) 
Fr. Levett Esqr, (house) 10,000 acres 
J. Johnson Esaqr. 10,000 acres 
Dr. Cunningham 5,0000 acres 
Remains of Dapuppo Fort 
J. Callinder Esqr. (house) 1,000 acres 
Capt. C. Rainsford, Saw 
Mill (house) 
Nathaniel Jackson Esqr. 
Piccolata Fort 
Capt. H. Hunt (house) 
Revd. Forbes 
Jos. Wilson Esqr. (west 
of St. Augustine 


6,000 acres 
20,000 acres 


20,000 acres 


10,000 acres 
5,000 acres 


10,000 acres 


1,000 acres 


5,000 acres 


10,000 acres 
1,000 acres 


10,000 acres 


Coll. Wm. Taylor 5,000 acres 
Dennis Rolle Esqr. (house) 20,000 acres 
Henlough (house) 1,000 acres 
Lord Adam Gordon 20,000 acres 
Rich. Pratt Esq. 10,000 acres 
J. Tucker Esar. 500 acres 
Mr. Tucker (house) 
Lord Egmont 1,000 acres 
Mr. Tuckers 500 acres 
Mount Royal, Earl of 
of Egmont (house) 10,000 acres 
Luke Lillington Esqr. 
(house) 10,000 acres 
Gov. Grant 600 acres 
Lake George 
Andrew Turnbull 
Miss Mary Turnbull 
Earl of Moira 
Earl of Cassilis 
Coll. James Robinson 
R. Hon. I. Beresford 
Wm. Crowle Esar. 
Earl of Tyrone 
Mineral Springs 
Duncan Grant Esqr. 


5,000 acres 
5,000 acres 
10,000 acres 
20,000 acres 
17,000 acres 
20,000 acres 
10,000 acres 
20,000 acres 


20,000 acres 


Lake Grant 
Sir Arch. Grant 20,000 acres 
Dr. Stork 1,000 acres 


Sir Alexr. Grant 
Sir Wm. Duncan 
Hon. & Revd. Wm. 
Beresford 
Lake Barrington 
Capt. John Jarvis 20,000 acres 
Wm. Henry Ricket Esqr. 20,000 acres 
ATLANTIC COAST 
Halifax River 
The Hon. Charles 
Townshend Esar. 
Doctor Turnbull 
Major Moultrie (house 
Tomako River 
Richard Oswald Esar. 
(house) 
Arthur Jones Esqr. 
Peter Taylor Esqr. 
(house) 
James Penman Esar. 
Mosquito Inlet, New Smyrna 
Doctor Turnbull (houses) 20,000 acres 
Sir Wm. Duncan 
Hillsborough River 
Mr. McDugall (house) 
Capt. C. Bissett (house) 
Mr. Elliott (house) 
Lake Gordon (Crescent Lake) 
J. Grayhurst Esqr. 


20,000 acres 
20,000 acres 


20,000 acres 


20,000 acres 
1,000 acres 


20,000 acres 
5,000 acres 


10,000 acres 
10,000 acres 


Watson & Pasco & Brown 
Lawyers 
Pensacola, Florida 
September 14, 1927. 

Mr. Julien C. Yonge, 
Editor, Florida Historical Society Quart- 
erly, Pensacola. 
Dear Mr. Yonge:— 

I have your letter in regard to English 


grants in East and West Florida, sug- 
gesting the inquiry whether Spain after 
the treaty of 1783 confirmed English 
grants only to those who became Spanish 
subjects. 

The terms of the treaty of 1783 itself 
gave a period of grace to the holders of 
British titles in which they might make 
conveyances to persons entitled to hold 
real estate in a Spanish Province. 

The provisions in the treaty of 1819 
ceding Florida to the United States seem 
to have been considerably more favorable 
to the holders of Spanish grants than the 
provisions of the treaty of 1783 between 
Spain and Great Britain with reference 
to British grants. Under the treaty of 
1819 the grants were made as valid as if 
the territories had remained under the 
dominion of Spain, and under Article 6 
the inhabitants of the territories were to 
be admitted to the privileges of citizens 
of the United States. 

Under Article 3 of the Spanish-British 
treaty of 1783 it was provided: 

His Britannic majesty shall cede to his 
Catholic majesty East Florida, and his 
Catholic majesty shall keep East Florida, 
it being well understood that there shall 
be granted to the subjects of his Brit- 
annic majesty, who are established, as 
well in the Island of Minorea, as in the 
two Floridas, the term of eighteen 
months, which shall be counted from the 
day of the ratification of the definitive 
treaty, to sell their property, recover 
their debts, and transport their effects 
and persons without molestation on ac- 
count of their religion or under any other 
pretext whatsoever except that of debts 
or criminal causes. 

Article 5 of that treaty provided: 

His Catholic Majesty agrees that the 
British inhabitants, or others who may 
have been subjects of the King of Great 
Britain in the said provinces, may retire 
in full security and liberty, where they 
shall think proper, and may sell their 
estates, and remove their effects, as well 
as their persons, without being restrain- 
ed in their emigration under any pre- 
tence whatever, except on account of 
debts or criminal prosecutions; the term 
limited for this emigration being fixed to 
the space of eighteen months, to be com- 
puted from the day of the exchange of 
the ratification on the present treaty; but 
from the value of the possessions of the 
English proprietors, they should not be 
able to dispose of them within the said 
term, then his Catholic Majesty shall 
grant them a prolongation proportioned 
to that end. 


It was found that the eighteen months 
period was too short to allow the English 
settlers to dispose of their property 2nd 
to leave the provinces and the time was 
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extended for four months, which period 
expired on June 19, 1785. The report of 
the Commissioners for West Florida (4th 
American State Papers, Public Lands, 
154,), evidently written by Jos. M. White, 
construes the treaty. White points out 
that the effect of the treaty was to cede 
the holdings of British grantees where 
the claimants failed to dispose of them 
within the period limited by the treaty 
or by the extension given for such pur- 
pose. This evidently was the construc- 
tion of the Spanish authorities, as shown 
by a decree of the Governor holding in- 
valid an attempted conveyance under 
power of attorney by one Johnson, be- 
cause the power was not shown (2nd 
White’s New Recopilacion, 309). This 
document shows that the Spanish 
authorities regarded as forfeited British 
holdings not disposed of within the period 
or recognized in some formal manner by 
them. It says: 

“And whether it be inadvertence, ignor- 
ance of the laws, or any other motive 
whatsoever, which may have induced said 
Don Roberto Payne to fail in so essential 
a point, the property of Don Thomas 


the same fate as that of several other 
British subjects who have abandoned 
their immoveable property without tak- 
ing measures to sell it; and the same 
happened to several Spaniards, when, in 
the year 1763, this province was ceded 
to Great Britain, the abandoned posses- 
sions falling then to the king of England, 
in the same manner as they now devolve 
to the king my master, the primitive 
term of eighteen months, and the suc- 
ceeding prolongation of four months 
stipulated for in the last definitive treaty 
of peace, having ended on the 19th of 
June last. (Italics ours).” 

In some instances there were forfeit- 
ures of the rights of Englishmen after 
the expiration of the treaty time limit 
because of leaving the Spanish territory. 
A decree dated November 22, 1792, makes 
such a forfeiture. This decree appears 
at page 253 of 4th American State Pap- 
ers, Publie Lands, and recites that under 
the Spanish laws foreigners could not 
hold real property “unless they are estab- 
lished in our dominions.” 

At page 307 of White’s second volume 
appears a Royal Order of April 5, 1786, 
showing that the Spanish authorities 
made additional provision for British set- 
tlers who desired to remain in the prov- 
inces. The pertinent portion of this 
order, which expresses the Royal will 
as to both English and American families 
established at Baton Rouge, Mobile, Pen- 
sacola and Natchez, as well as to the in- 
habitants of East Florida, is as follows: 
“that the permission be continued to 
them of dwelling where they are estab- 


Nixon cannot be exempted from sharing . 
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lished on the condition that for the pres- 
ent and as indispensible circumstances 
they take a solemn oath of fidelity and 
obedience to his majesty, and that they 
go not out of the limits where they are 
actually situated without the power of 
going to other parts, not having an ex- 
press license of the government. That 
those who shall not comply with these 
just conditions depart by sea for the 
colonies of North America at their ex- 
pense, or in defect of that at the expense 
of the king, who shall be reimbursed 
from their effects as far as possible. 
That this same concession be extended to 
the inhabitants of East Florida as far 
as it may be adapted to it; and that in 
Natchez and other places of both Flor- 
idas, where it is convenient, parishes of 
Irish clergy be established in order to 
bring said colonists and their children 
and families to our religion, with the 
sweetness and mildness which it advises.” 

From the above it will be seen that 
while in the British-Spanish treaty of 
1783 the right was secured to the hold- 
ers of British grants to dispose of them 
within a limited period, the Spanish, ap- 
parently as an act of grace, gave them 
the right to remain and take the oath 
of allegiance. Wherever they took such 
oath, the Spanish seem, either expressly 
or by implication, to have confirmed 
their grants. An examination of the pro- 
ceedings of the Commissioners of East 
Florida in dealing with claims emanating 
from British grants (Report 5, page 243, 
et seq. 4th American State Papers, Pub- 
lic Lands) shows that in many cases it 
was expressly recited that the claimant 
under the British grant had taken the 
oath of allegiance to his Catholic Ma- 
jesty, which, of course, was equivalent 
to becoming a Spanish subject. 

The report of the West Florida Com- 
missioners on British claims is very spe- 
cific that no British title which had not 
received the recognition of the Spanish 
authorities could be confirmed by the 
Commissioners, that report stating that 
the Spanish authorities regranted when- 
ever applications were made to that ef- 
fect. (ibid. p. 156.) 

Report No. 7 of the Commissioners for 
East Florida is of British titles which do 
not appear to have been recognized by 
the Spanish government. Very large 
British claims were presented to the 
Commissioners for East Florida by the 
Earl of Grosvenor, Lord Templeton, and 
others, which were rejected because they 
were not shown to be bona fide citizens 
of the United States and because they 
had not shown that they had not been 
compensated by the British government. 

Reports “D” and “E” of the West 
Florida Commissioners appear to be of 
gratuitous concessions made by the 
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Spanish and British governments. The 
note appended to Abstract “D” shows 
that those emanating from British grants 
were afterwards sold to Spanish subjects 
within the time prescribed by the Capi- 
tulation of 1781, the treaty of 1783 and 
the subsequent Royal Order. Some also 
appear to have been British grants 
which had been recognized by the Span- 
ish authorities after the expiration of 
the treaty time limit. Apparently the 
commissioners did not confirm any Brit- 
ish grants except those emanating from 
holders who disposed of their right with- 
in the treaty period to persons entitled 
to hold real property in Spanish territory, 
or those British grants whose vali- 
dity had been subsequently recognized 
by the Spanish authorities expressly or 
impliedly. In a few instances perhaps 
after the treaty period and the extension 
by the Royal Order, the holder of a 
British grant sold the property affected, 
passing the title through the Spanish 
office having charge of such matters. 
Where that was allowed to be done, it 
appears to have been treated as a Span- 
ish recognition of the validity of the 
British grant. 

From the foregoing, the Spanish ap- 
pear to have dealt with the British 
grants as follows: 

(a) The grant was treated as valid 
where the holder, within the treaty 
period as extended by the Royal Order, 
disposed of the property to a person com- 
petent to hold real estate in a Spanish 
province. 

(b) Where the holder of the British 
grant remained in the province and took 
the oath of allegiance and applied for 
and obtained a confirmation of his grant. 

(c) Where the holder of the British 
grant remained in the province and 
through the Spanish offices handling the 
transfers of real estate, sold and convey- 
ed, without having obtained zany confir- 
mation of his grant, though such sale 
and conveyance was after the expiration 
of the treaty period as extended by the 
Royal Order. 

The Commissioners under the Act of 
1822 “An Act for Ascertaining Claims 
and Titles to Lands Within the Territory 
of Florida” and Acts supplementary 
thereto, had no option with reference to 
those British claims, the validity of which 
had not been recognized by the Spanish 
authorities. Section 4 of the Act whose 
title is above quoted provided among 
other things that 

“Every person * * * claiming titles to 
lands under any patent, grant, concession 
or order of survey dated previous to the 
24th day of January, one thousand eight 
hundred and eighteen, which were valid 
under the Spanish government, or by 
the law of nations, and which are not re- 
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jected by the treaty ceding the territory 
of East and West Florida to the United 
States, shall file before the Commisson- 
ers his * * * claims; * * * and said Com- 
missioners shall proceed to examine and 
determine on the validity of said patents, 
grants, concessions and orders of survey 
agreeably to the laws and ordinances 
heretofore existing of the governments 
making the grants respectively, having 
due regard in all Spanish claims to the 
conditions and stipulations (Italics ours) 

Of the treaty of February 22, 1819. 
That section further provided 


“That in all claims submitted to the de- 
cision of the Commissioners where the 
same land or any part thereof is claimed 
by titles emanating both from the British 


and Spanish governments, the Commis- 
sioners shall not decide the same, but 
shall report all such cases with an ab- 
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stract of the evidence, to the Secretary 
of the Treasury. 

There were thirty of these conflicting 
British and Spanish claims reported at 
Pensacola. All of them by the Act of 
April 2, 1826, were confirmed to the 
Spanish claimants in possession. This 
was undoubtedly because the Spanish 
authorities had not recognized the vali- 
dity of the British grants, either because 
the holders had left the province and had 
not made any disposition of them within 
the treaty period as extended, or because 
the claimants, if they had not left, had 
not taken the oath of allegiance prior to 
the making of the Spanish grants. 

Section 5 of the Act of 1822 made an 
express limitation with reference to 


British grants, providing: 
“That the Commissioners shall not act 
on or take into consideration any British 


grant, patent, warrant or order of sur. 
vey but those which are bona fide claim- 
ed and owned by citizens of the United 
States and which have never been com- 
pensated for by the British government. 
In the Act of March 3, 1823, which was 
supplementary to the last mentioned Act, 
Commissioners for East Florida were 
provided for, it having been found that 
one set of commissioners could not con- 
veniently act both for West Florida and 
East Florida. The East Florida Commis- 
sioners were authorized by Section 2 of 
the Act to confirm all claims of less than 
thirty-five hundred acres: 
“the validity of which has been recogniz- 
ed by the Spanish government and where 
the claimant or claimants shall produce 
satisfactory evidence to his, her, or their 
right to the land claimed. 
Yours very truly, 


WHW:W W. H. WATSON. 


Business or Personal 


CHRISTMAS CARDS 


should be ordered now! 


Drew’s Christmas Cards have long 
enjoyed an enviable reputation for 
quality and distinctiveness. This year 
the assortments are even better than 
ever, but early selection is advisable. 


Samples of either Business or Per- 
sonal Christmas Greeting Cards will 
gladly be sent for your inspection— 
no obligation, of course! 


EST.1855-QUALITY EVER SINCE 


ENGRAVING DEPARTMENT 


JACKSONVILLE, FLORIDA 
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